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In this action, plaintiff seeks damages for dcl'amation atid breach of contract arising out 

of the ~eimination ol'liis employiiicnt with dcli.iidniit Ncw York Ilistitute of 'l'cchnology (NYIT). 

Dcfendants N Y  H', Ncw York. Institute ol"l'eclinulo~y-I~alirniii, and T3r. Moliamcd Husseiii imove 

to dismiss the  complain^ pursuant to CP1,R 32 1 1 . I'lainti I'l'cmss-iiiovc's to -'strike" dcKendants' 

motion to dismiss and lbr sanctions. As a threshold matter, thc couil will deny thc cross-motion, 

as delkndants' iiiotion substantially complies with court rules as to form. 

Plaintiff was hired ;is an indcpenclciit contractor uiidcr a writtcii contract to teach courscs 

at defendant NY1'l"s campus in Hahrain ror onc-ycar lioiii .Tuiic 1 , 2007 through May 3 I ,  2008. 

(Cumplaitit, 11 6 . )  According to the coinplaint, i i i  March 3008, al'tcr a controversy willi studcnts 

at the NYI'l' I3ahrain campus, a i d  publication c)l'articlcs in 13ahraini iicwspapers about the 

mattcr, defcnciants limxd plnintil'f to leave T3ahraiii and tcmiinatcd his cmploynicnt. (Complaint, 

7 28.) NYI'I' claims that i t  did iint tcrminate plainti 1I-s employment contract but, rather, that 
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plaintiff abandoncd his duties and voluiitnrily lcli Ihc coiuiti-y. (Aff.  of‘ Elan Tiaday [Ds.’ 

Attorney] at 15.)  It is uiiclisputcci that NYTT 1xiicl plaiiitifi. [lie ; i i i io i i i i t  that w o d d  have bccn due 

for tlic lid1 tcrm ol‘ thc contract. 

Election ol’ Iicmcclics 

l:>el‘endaiits scck clisniissal ol‘plaiiiti ITS claims, pursuant to C’PI,II 32 1 l(a)(4), 011 tlic 

ground that thc clajiiis me chiplicativc ot‘a disci~iniiniitic~~ii claim tilcd h y  plaiiiliiff‘beforc the New 

Yoi-k Statc Division o1‘Hniii ; i i i  Tiighis (111 I R ) .  I~>clkndants basc [his arguiiirnt on Executjve 

I JW 297(9), whicli “prccluclcs tlic plainti I‘i‘ l ium cui-ninoiiciiig an action in court based on the 

saino inciclciit” as the incident tha t  has hccn tlic sub-jcct 01‘ ;I disci-iriii~in~ion coinplaint lilcd by the 

plaintill‘wi11i thc T)I I R .  (Illnil v Ikwcy,  49 NYW 968, 969 ( 1  OSOl.) “‘l’hc question is whether a 

sui‘licien~ identity of jssuc exists hctween the complaiiit 17cforc the division and t11c instarit 

claim.” (Spoon v hler ical l  Agrjculturalist, Inc., 103 An2d c)2c) [3d nept 19841.) 

Tlic l’lling n f a  DI { I <  claim will 1101 bar R plaintiff’li-om maiiitaiiiiiig ;I court action for. 

breach o f  contract whcrc “a distinctioii can be iiinclc bctwccii tlic rclicf sought i i i  a petition to thc 

Statc llivisioii of I luiiian liiglits aiid that claiiiicd in court.” (Il;ooslcy v Hin~lzaniton City School 

Dist. t3d. of Ikluc., I O  1 AD2d 942, 943 13d 13cpt 19x41. Accord Matter- of’ Haust v New York 

State Div. of-Hui1ia.n Rights, 70 AD3d 1 107 r3d Ikpt 20 10 1 .  Scc also Gondola v Center Moriches 

[inion Free S c l ~ ~ ) J ~ > , i , s ~ , .  SO AJUd 600 [2cl I k p t  I O X l  1 . )  In contrast, whcre the nHR claim aud 

the court action arc hasccl on thc saiiie I‘acts and seek thc siiilio relict.. thc later court actinn will be 

dismissed as barred by the plainti fl’s clcctioii of iuiicclics. (3~s Jamcs v C‘oudilin, 124 AD2d 

728 [2d Dept 19861, appeal clcnicd 60 NY2d 603 I lOS7].) 

I Icre, the breach contract cause of action i i i  tlic complaint m c l  tlic discrimination action 

are based on 111c s m c  inciclciit and seck the S;IIIIC‘ clam;lges. While the DHR. claini alleges thal 
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1Tl:iiiitiff was discrimiiiatcd against based on race ;iiid religion? it  also alleges, as dncs the brcach 

ot‘coiitrnct claiiii in  ttic instant action, that NYI‘I  liilscly accuscd plaiiililTof. bchavior offensive to 

SI 11 clcn t s , and t criii i nat cd p I ain t i ff fro 111 I1 i s t e:ic li i iig IT( ) s i t i on. t 11 11 s b r cac h i iig 13 I aint i IT s writ ten 

cinployiiciil coniract. Tlic J ) I  I R  complaint and 17rcach ~ l ’ c o i i t r x t  claims both scclc the sanie 

daiiiages, including *‘damagt. IO 111)’ prc)kssi(>ii:iI rcp[.ilatiori and lost ~vngcs.” (TII-IR Attachnicnt. 7 

5A; Chiiplaint .  11 37.) ‘I’hc third cause ol‘aclion ILr breach oI‘contract against N Y I T  will 

accordingly be dismissed. 

A It c riia t j v c 13 as$ s 1‘01- 11 i s ~ i  i s sal 

Ilcfcndants also seck dismissal of plaintiJ’I‘s claims 011 the ground. anioiig others. that they 

fail to state a cause of action. Plaintill‘s tirst claim liir clelamation allcges that NYT‘I’ defamed 

plaintiff in  a March 1, 2008 ai.ticlc that was piihlishcd in Alayam, a Bahraini daily newspaper and 

in a March 

the English laiiguagc versions of the articlcs I.) 

2008 article published i i i  C~iulf‘News. ($et: C’oiiiplaint, 91111 1 ,  18 [reprinling in Iull 

It is well settled that, on a iiiotiori to clismiss pwsuant to CPLR 12.1 1, “lhc pleading is to 

be afforded a liberal construction (s CL’LR 3026). We acccpt the facts as alleged in lhc 

cviiiplaint as tr’uc, accord plaintills tlnc bcnclit o f  cvcry pussiblc Ilvorable infcrence, and 

deteri-ninc only whcthcr the I’ricts as allcged til witliiii any cognizable legal theory.” ( I  ,con v 

-- Martinez. 54 N Y X  83, 87-88 1 1  9941 [cilaticms omittod 1. .C;sr also 5 I I W. 23.21id Owncrs Corp  v 

.Ictinifer R.ealtv Colr,., c ) X  N Y U  144 (2002[.) 

Ilcfiination has long hccn deliiiccl ;is the making 0 1 ’  ;I lalsc statcment which “tcnds to 

ccpose tht. plaintilT to public cont.cinpt, ridicule, avcrsion or disgracc, o r  iiicluce an evil opinion of 

him in thc minds 01- right-thinking pcrsons, arid LO clcpri\/c him o r  their li-iendly iutcrcoursc in 

socicty.” (Riiialdi v I-lolt, Kincllart Xr Wiiistjoji, h c . .  42 NY?d 360. 37c) 1 1977 1, ccrt dciiied 434 
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US W I ,  quotirig Sydiicy v MacFadden Ncwspapcr Iliib. ( ‘ol-p.. 242 NY 308. 21 1-2 I2  11 9261; 

Foster v C h r c l i d ,  87 NY2cl 744, 75 1 11 W61.)  -*‘l’lic clcmctits arc a lrilsc statemciil. publishcd 

without privilcgc 01. aiih>riz:itioii to  ;I third party * and it  must either cause special Iiarm or 

constitute deliitnation per sc.” (l)illoii v <.’ity o1’Ncw Ymk. 261 A112i1 34, 38 IIst Dcpt lC1‘)C>], 

citing Rcstatcment 1 Second] of ‘l’orts $ 5 5 8 . )  ‘I’lic stamiciit coniplaincd of must be published by 

thc dcfcndant (Ascnsio v KPMG, I,J.,P, 293 AD2cl 426 1 1  SI l l c p  20021). and clearly rcfcr to the 

plainti.l“(Allen v C;orclori. 36 A112cl 514 f l s t  I:)cpt 19821, alli-] 51; NY2d 780 [1082]). “l’he 

complaint also iiiust allegc thc  tiiiic, pl:ice a n d  tiimici‘ 01. tlw lirlsc statcincnt and spccii-i to whoin 

it was made.’. (Dillon, 261 AD2d at 38.) 

l’laintiff’s complaint I‘ails to plead a cause ol‘actinn I;)I- cl~i’rliiiatioi~. ‘I’he Alayam ai-ticle 

docs not attribute any statement to dekndants. ‘I’lic coiiiplaiiit claims that N Y l T  “ratiG[cd], 

endors[ed] and aflirin( ccl I the demonstrably false arid dcfiiniatory statements i n  the March 1 

[Alayam] News Ariiclc” by making statements to a Gull’ News reporter, wlio then “i~published” 

the statcments from the March 1 Alayam article in the March 6 C;~ill‘Ncws article. (Complaint 17 

16-17.) 

Whilc plajiititT seelis to attribute the cntirc (;ull‘~News ar(icIc to dcfcndant NYIT, the 

article states: “‘l’he iinivcrsity has not commcntcd.” 7’hrcc p;lliSgraphS later Ihc article contains lhc 

sole scntcnce which plaintiff cites as showing that N YlT n13dc and publjshcd a dcfamatory 

stateinent ahout plaiiitit’f: “Thc univei-sily, which oJ‘J’crs coiwscs in  busincss. accounting, iinaiice 

and marltcting, attributed its decisioii [ to tcrminatc thc ~~rol’cssorI to ‘ C ~ I I C C ~ I I S  abvcit the safety of 

tlic professor, a desirc to presewc its reputation and  a mc)vc lo  cnsure tlic stability o f  classes 

following an increase i i i  calls to sack him.’” (d, 11 18.) 

4 

[* 5]



Even giving plainti IT h e  bciicl-it ol'cvci-!/ inli.i-ciicc. this scntciicc docs not 011 its facc 

attr-ibutc the statement to any university official. spolicspei-sori, or cvcn eiilployec, and docs not 

providc ; ~ n y  delails ;IS to tllc circirrmst;liices uiidci. \\!IiicIl thc statcmenl was Iiiilclc. 1111 the above 

;iu I li or i y ~ p I3 i I it i 11 - Y clc fa i i i  i.1 t i o I 1 c 1 :I i m i s tli c rc 1'0 1.c 11 01 11 I'() pc 1-1 y p I cad cd . 

Morcvvcl-. i l  is wcll settled th;:it .'[ 1 jlie mui-c shlciiiciit (3 I'disch;ir-gu or lei-inination fi.017~ 

cmployiiient, cvcii i I' uiilruc, docs iiot constitute libcl." ((.'limg v Fa-Y~un, 265 AD2cI 265 [ l  s t  

I k p t  1 !I!N 1 [internal quotation rnarlts u i r l  citations oiiiittctl 1 . )  'l'hc r;tatcnmlt i n  qLrcstioii docs not 

at I ri b Lite any co i i i  111 c n t s t c ) t Ii c 11 11 i v CI'S i t y ;I bo 11 t t 11 c I I 11 r l c 1- I y i 11 i;l c c )  1 1 t 1.0 vci.s y bc I w ccri p 1 ai i i  t if1 and 

various students, h u ~  mcrcly addrcsscs tlic uiij\/crsity's coiiccrns ahout the pr~okssor's safety and 

its ow11 reputation. As the stalcincnt c h x  i i o t  "imply any w~-~mg!doing o r  incompetcncy on 

plaintift's pal-t." it docs not allege actionable dcfhnation. I'Iaintiff's Jirst C ~ L I S C  of' action lor 

de I'am a ti o i i  111 11 s t acco rd i ng I y bc d i sini ssc d . 

Plaintill's scconti causc 01' actioii pleads disparagcriioiit agaiiist NY 1'1'. Evcn assuming 

arguendo that this cause of  action is inainta.inahlc oulsjdc a comincrcial coiilext involving, lor 

examplc. product disparagciiicnt (SCC Iiudei. & I: i i in,  lnc. v Se:,!bo:ar-cl Sui.. Co., 52 NY2d 663, 672 

] 1 !>XI] ,  re11 dciiiecl 54 N Y 2 d  753 [ I981 1; Iksicorp,I,td. v K a h ~ .  200 AII2d 147, 150 [3d Dcpt 

2002 1, Iv d e n i d  98 NY2t3 60 1 ), the dispnrageiiicrit claim plcadcd hci-c, lilcc tlic delimation claim, 

alleges darnage io plaiiitill's reputation. (& id- 

dupl icativc of the dc I:,tiiiation claiin. 

150.) 11 will accoi-clirigly Ix dismissed as 

As held abovc, plaintift's third causc o l ' d o n  f o r  brcach ol'contl-act will be dismissed 

bused o i i  plainti1'1's liling of'11ic DT-IR claiin. Plaintiff-s Ibcii-tli c;iiisc o r  aciioii [or brcach ol'tlic 

covciiant oi'good faith and fair dcaling is duplicativc 01' thc l , i~~ic l i  ol'contract cause of action and 
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will therel'ore also 17c disinisscd, (& Pier 59 Studios I,.[), v I'liclsea Piers LP.? 27 A113d 217 [ l "  

l k p t  30061, Iv denied 2007 N Y  App Div Ixsis  2403 I l c l  l k p t  2007l.) 

coinplaint allegcs h i l  clcli.ndant J-lusscin, ";IS thc owner ol'NYI'I' Hahl-aiii," was the university 

oficial who preveiited plainti fl' li-om fiilfilling his dulics, by deiiianding that plaintiff immediately 

Icave the country due to  the student conlrovcrsy. (lLiL7 11 12.) ' l h i s ,  dcfcndant Ilussein and 

dcikridant NY Irl'-13ahrain arc tlic vcry nctors allcgcd to Iiiivc brcachucl plaintiU's employment 

contract. The tifill c ~ u s c  ol'actioii will ~hcrcl'orc bc disiiiissccl against these defendants as  

duplicative 01' the tIiircI csusc c)L action. ' 
'Ihe sixth c;tubc of' action allcgcs tortious inter-f'cr-ciicc with prospcctivc coiltract rights. 

' h e  complaint allcgcs that dcfciidaiit Hussciii kncw that NY 1'1' intcndcd to entcr inlo a two year 

teaching agrccmcnt with plaintill'i\lier tlic existing employiiiciit contract expircd, and that he 

prcvcnted plaiiitifr froiii pel-lbrniirig uiider the existing contrxt  and therchy li-om "rcceiv[ing I a 

new two year teaching agrccmcnt. (Complaint, 1111 6h, 67.) 

' t i l  view ofthis holding, the coiirt clocs n o t  rcacli dcli.nda~its' iiidcpcndciit claim ihnt  NYIT-13ahrain is not 
;I lcgal entity but ;I i ianic iiscd for  mal-kcting, a i d  thcrclbrc ni;iy not he sucd. ( k c  Maldqnado v Maiyland 
Rail Coinmutcr Serv. Adinin., 91 N Y 2 d  467 11  998 1: 1;ostt.r v ~All~i-cd S .  Fricdnian Management Corp., 63 
A 1>3cl 446 I I st D c p .  10091.) IklCnclonts supporj this claiim with docuiiiciitntion sliowiiig the 
incorporatioii of N Y l'r, bul also with thc affidavit of Stcphcn Kloep~cr,  N Y  1'1"s (hiera1 Coiiiisel and 
Sccrctary. attesling that NYlT docs not have a corporale aflilintc which offers ediicatioiial prograins in 
Hahraiii. This affidavit is nul prol7crly considercd on n ( ' l ) l , r< 33 I I ( a ) (  1 ) motion IC) disiniss. 

G 

[* 7]



sonic degrees ol’econoinic pi‘cssiii-e; thcy do not. l i o \ v w u r .  iiicliiclc persuasion alonc although it is 

liii(~wii1gIy cliiwtcd at intc.i-li.rcncc with llic coiili~act.“ (!(IL ;it 10 I , )  Wrorig~liil means also iiiclirdc 

“concluct I‘or tlic sole piii-pow ol’inllicting intciilionril 11;iimi” oil the plaiiilil’t.. (Carve1 Corp. v 

I- Nuonan. 3 N Y3d 182. 190 12004.) \intelnaI quotation inarks ancl citation onlittcd]; I loestcn v Best, 

34 hD3d 143 [lsl  I k p t  2006l; Miller v Mount Sinai Mecj. UI-., 288 All2d 72 [Is1 Tlcpt 20011.) 

A threat not to renew a coiiti~;ict or to do busiiicss in the tirturo with a contraclor docs not ainount 

to wrongid incmis. (Set Sun!jtoiiio H q k  ul‘Ncw York ‘l’riist ( 7 0 ,  1’ DiTIcriecletto, 256 AD2d 89 

11  st Ilcpt 1998 I ?  ll denice1 ‘1; NY3d 804 [ I  9991; 72 N Y  Jur 2d, Tntcrl‘crcncc 6 25.) 

The seventh causc ol‘action f ~ ) r  prima facjc tort anel the eighth cause o f  action for 

intciitional tort arc both based on allcgations tliat arc cluplicativc o f  tliosc allcgecl in the 

delimalion, hreach of contract. a i d  tortious iiitcrli.i~rncc L‘;ILISCS oi‘nctioii, and will also be 

di s I 11 i s scd . 

It is accurdiiigly hcrchy 0RDI:REI) that dcfcndants’ inotioii to dismiss is granted to the 

extent of dismissing the ccimplaint i n  its eiitircty, with pr-c-judicc; a id  i t  is liirtli~r 

ORDER 1 !I) that pl a i  11 ti lly s ci’o ss-iiioli 011 i s clcn i ed . 

lhted:  New York, New Yorlc 
Scpternber 8. 20 I O  

- ._ 

M i  KCU I.&&AN. .I .s .c. 

7 MARCY S. FRIEDMAN, J.S.C. 

[* 8]


