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PLAINTIFF’S ATTORNEY: 
ROSENBERG & GLUCK, L.L.P. 
1 176 Portion Road 
Holtsville, New York 11 742 

DEFENDANTS’ ATTORNEYS: 

Attorney for Reeksoii Associates 
333 Earle Oviiigton Blvd., P.O. &ox 9372 
Uniondale, New York 11553-3644 

PEREZ c !  VARVARO 

RAFTER AND ASSOCIATES, E’LLC 
Attorney for Apollo HVAC Corp 
29 Broadway, 14‘h Floor 
New York, New York 10006 

Upon the following pay’ers numbered 1 to 67 I :ad on t h i s  niotil,n to quash suhlmena, cross-motion to preclude and cross- 
motion to disiniss claim : Notice ~)fMotion/  Order to Sho  .I! Cause a i ~ t l  supporting papers 1-40 ; Notice of Cross Motion and 
.;upporting papers 
p’;lpers 65-67 ; *- ; (- . tt tlnqlpe- ) i t  is, 

4 1-56; 57-59- ; Answering Aff?idavi s and supporting papers 60-64 ; ReplyingAffidavits and suppcirting 

ORDERED that the iiiotioii by plaii Itiff for ;in oi-der, inter alia, quashing subpoenas issued to 
nonpaity Arrow Electronics is granted to th 2 extent set fbrtli herein, and is otherwise denied; and it is 

ORDERED that the cross motion b;! defcndant Apollo H.V. A.C. Corporation for an order, 
inter alia, striking plaintill’s expert witness disclosL re as to Alan Lciken, Ph.D., aiid precluding his 
direct testimony at trial i: granted to the liirited extciit set forth herein, aiid is otheiwise denied; aiid 
i t  i s fui-ther 

ORDERED that the cross motion b;i dcfenddnt Ikcksoii Operating Partnership, LP for an 
order? inter alia, dismissing plaintifi’s clain- for lost wages is denied. 

Plaintiff Kathy Marx commenced this actioi- in  November 2004 to recover damages for 
personal iii-juries she allegedly sustained while cxitilig a building owned by defendant Reckson 
Operating Partnership, LI’, s/h/a Reckson Associates Realty Corp. (hereinafter Reckson), wlilen a 
linear diffuser fell from the ceiling and struc:k hcr body. The linear diffuser allegedly was installed in 
thc building by defendant Apollo H.V.A.C. Corpot-ation (hereinafter Apollo). In April and May 
2005, plaintiff served bills of particulars on Rccksoii and Apollo, which did not assert a claim for 
lost earnings. The follouiiig year, this Couit (Pines, J)  so-ordered a stipulation setting forth the 
parties’ respective ob1iga:ions with respect . o certain outstanding discovery demands. I n  September 
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3006, plaintiff provided defendants with i iL thorizat ions to obtain attendance, payroll and W-2 
records from her foiiner mployer, A r r o ~ ‘  1:lectroii cs. She also provided thein with authorizations 
t o  obtain records from hcalth care providcr ;. insurance mnpanies and other business entities. 

Subsequently, in November 2006, laintiffs s e r i d  an amended bill of particulars on both 
Reckson aiid Apollo. The ainciided bill o f  oarticulars states, in relevant part, that the injuries 
allcgedly sustained by p1;iintiff“liave and vf i l l  diminish plaintiffs future earning capacity, will 
deprive plaintiff of future earning capacity, further learning opportunities, business opportunities, 
raises . . . training and experience which c:o tild bencfit plaintiff in  retaining and obtaining future 
positions with her employer and other cmp. oyers oi business operations,” and claimed lost earnings 
of “approx. $48,000 and continuing.” 011 J aiiuary :!5, 2007, Justice Pines issued an order directing 
defcndants to respond to certain outstandin,; disclosure demands, aiid directing plaintiff to provide 
authorizations “for payroll and attendance 1 ecords aiid 147-2 stateinelits for tlie period of 2 years 
immediately preceding [the] accident” and ’or W-2 records froin the Internal Revenue Service for the 
period from September 2001 to the present. By correspondence dated March 6,2007, plaintiff’s 
counsel forwarded to defmse counsel execi ited authoriyations for plaintiffs payroll, attendance aiid 
W-2 records with Arrow Electronics aiid -for plainti ff’s W-2 records from the Internal Revenue 
Service for the period from December 3 1,2 00 1 to December 3 1, 2006. On September 6, 2007, 
counsel for tlie parties appeared at a coinplisnce conference and certified that the disclosure process 
was complete. Based upon such certificatic 11, the Court issued a compliance conference order that 
same date directing that the note of issue lx filed. On Octobcr 16, 2007, plaintiff filed a note of 
issue and certificate of readiness with the C:,ut-t. 

Thereafter, plaintiff served an explx 1 witness disclosure statement 011 defendants on February 
6, 2009. The statement indicates, in part, t l  at plaiiiliff intends to call Alan Leiken, Ph.D., on the 
issue of plaintiffs loss 01‘ earnings claim, aid that this expert will testify plaintiff suffered a loss of 
income in the amount of $1,765,337 as a re ;ult of the in.juries she sustained in the subject accident. 
By correspondence dated March 18, 2009, c ounsel lbr Recksoii requested that plaintiff provide the 
following documents: (1) plaintiff’s W-2s f )r tlie period beginning one year prior to the accident to 
the present; (2) an authorization permitting Recksor, to obtain plaintiffs employment rccords from 
lier current employer, South Huntington Scliool District: (3) documentation related to contributions 
made to any retirement and 40 1 I< plan durii Lg plaintiff’s employment with Arrow Electronics; (4) 
docuineiitatioii showing payments made by plaintiff “to any health iiisurance plan as well as 
contributions made by Arrow” during lier einploymcnt; a i d  ( 5 )  authorizations “permitting 
defendants to obtain inore recent Workers’ ICompensation board aiid carrier records.” The letter 
turtlier states, “I am also reserving my right to conduct a fiirther deposition of your client due to the 
lack of information and docuinentation excl ianged by your office to date.” By correspondence dated 
Mai-cli 37, 2009, counsel for Apollo requestsd the sane  documentation and joined in the request for 
;i further deposition of plaintiff. By correcp mdence datcd March 3 I , 2009, plaintiff’s counsel sent 
;in cxccuted authorization to obtain plaintiff’s payroll and attcndancc records from South Huntington 
School District, where sh 2 prcsently is eiiiploycd as an aide. Soiiietiiiic i n  the beginning of May 
3009, Apollo served Ai-row Electronics wI tl a noticc of deposition, a subpoena seeking production 
of plaintiff‘s “employment file,” and a sukp mia to appear foi- deposition on May 28, 2009. On May 
13. 2009, a copy of plaintiffs employment lilc was ;elit by Arrow Elcctroiiics to the offices of 
Apollo’s defense counsel A copy of plaintiffs cmployincnt records with South Huntington School 
District was sent directly to Apollo’s defens: couiiscl thc previous day. The Court notes that 
Apollo’s couiisel denies plaintiff’s allegatio i that similar subpoenas were served on South 
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Huntington School District, and alleges that such records were received in response to the 
authorization previously given by plaintiff. It also notes that defense counsel do not dispute 
plaintiff’s allegation that they have engagx in coniwsatioiis with Risk Specialty Services, a third- 
party administrator, regarding her worker:;’ coinpensation claim, despite the fact that the 
authorization given by plaintiff only pennit ted the release of existing records related to an incident in 
Septeinber 2003. On May 2 I ,  2000, plaintiff’s coulisel received copies of the notice of deposition 
and subpoenas served on Arrow Electronic:;. ‘The next day, via facsimile transmission, plaintiffs 
counsel sent a letter to defense counsel den anding .hat the notice and subpoenas be withdrawn. 

Plaintiff now ino\’cs for an order c uishing the noli-party subpoenas served by Apollo’s 
counsel. Plaintiff also seeks a protective order prol-ibiting thc depositions of Arrow Electronics and 
South Huntington School District, and sulq ressing ”infimnation improperly obtained” froin Arrow 
Electronics and South Huntington School Clistrict. In addition, plaintiff seeks an order directing 
defendants to provide copies of all docuinci~ts obtained fi-om Arrow Electronics and South 
Huntington School District, and restraining defendants from serving any further subpoenas or 
conducting any further discovery in this act on. Plaintiffs submissions in support of the motion 
include copies of the pleadings and the bill: of’ particulars; copies of the preliminary conference 
order, the so-ordered stipulation dated July 5, 2006, and the disclosure order dated January 25, 2007; 
copies of the notice of deposition and subxcnas  served on Arrow Electronics by Apollo; and a copy 
of the letter sent by plaintiffs counsel to A1,ollo’s counsel demanding the nonparty subpoenas be 
withdrawn. 

Apollo opposes p aintiff s motion aiid cross-moves for, among other things, an order striking 
the expert disclosure notice and precluding Dr. Leiken from testifying at trial. Apollo a rpes ,  among 
other things, that as the disclosure notice sli3ws plaintifl’s expert will be relying on such infclrmation 
as contributions to plaintiffs retirement sa\ iiigs anti plaintiff’s health insurance information, and the 
authorizations previously provided by plain :iff did riot include information regarding such 
eniploynieiit benefits, it is entitled to obtain tlic dociiinentary infonnatioii sought in the subpoena 
duces tecum served on A TOW Electronics It also alleges that a further deposition of plaintiff is 
warranted, as the documents it  received frlx 1.1 Ai-row Electronics and South Huntington School 
District raised issues about such things as “Iier intentions regarding her leave of absence two years 
after the subject accident” aiid her “interest in pursuing ;I career change.” However, in an affinnatioii 
in support of the cross motion, counscl for iipollo s’xtes, “It is conccdcd that thc subpoenas which 
were served on Arrow Electronics by Apoll’, did not give adequate notice to opposing counsel and 
did not direct the documents to be forwarclej to the County Clerk’s office. As such, these sulbpoenas 
are withdrawn.” Attached to Apollo’s inov ng papers arc excerpts of plaintiffs deposition 
testimony; an application for No Fault bere i ts  allegedly submitted by plaintiff in 2005; a copy of 
plaintiff-s expert disclosure notice; a copy of the March 2009 letter sent by Reckson’s attorney to 
plaintiff‘s attorney; copies of various autlmizations executed by plaintiff; copies of the records 
a1 lcgcdly received by Apollo f-ioin Arrow E ectronit s and South Huntington School District; and 
various letters pertaining to disclosure. Rcc kson also opposes plaintiff’s motion and cross-moves 
for, inter alia, an order dismissing plaintifl’: econoniic damages claim based on her alleged failure to 
update information provided during the disc losurc proccss. The affirmation of Reckon’s counsel i n  
support of the motion states that Reckson ,‘i 11 the interests of judicial economy . . . adopts each and 
evei-y factual statement and argument espc’u i d  Apollo i : i  their motion papers.” 

Parties to litigatio i are entitled to ‘.fill1 disclosurc of all evidence material and necessary in 
the prosccution or dcfensc: of an action, reg; rdless of the burden ofproof’  (CPLR 3101 [a]). ‘This 
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provision has been libera: ly construed to recluirc disclosure “of any facts bearing on the controversy 
which will assist [the pailics’] preparation fsr trial by sharpening the issues and reducing delay and 
prolixity” (Allcri v Crowvll-Collier P iibl. Co., 21 NY2d 403, 406, 288 NYS2d 449 [ 19681). 
Litigants, however, do not have carte blanc1 ie to deriiaiid production of any documents or other 
tangible items that they speculate might cor tain useful information (see Bcckles v Kingsbrook Jewish 
Md. Ctu., 36 AD3d 733, 830 NYS2d 203 [ Id Dept 20071; Sinidi v Moore, 3 1 AD3d 628, 8 18 
NYS2d 603 [2d Dept 20C261; Vvus v Cciinjlb:~II, 4 AD3d 417, 771 NYS2d 375 [2d Dept 2004]), and a 
party will not be compelled to coinply with disclosure demands that are unduly burdensome, lack 
specificity, seek privileged inaterial or irrt:lc vant iiifonnatioii, or are otherwise improper (see c.g. 
.htudillo v St. Ftmcis-Btmoii Extended Cl uc Fiici)’itv, /tic., 12 AD3d 469, 784 NYS2d 645 [2d 
Dept 20041; Rettan v Geii:.o Gen. Z m .  Co., 296 AD2d 469, 745 NYS2d 545 [2d Dept], /I) dismissed 
‘19 NY2d 552,  754 NYS2d 204 [2002]; Ci*n:yto~’n Firunitwe v Llr-oolilvn Uiiioii Gas Co., 150 AD2d 
420, 541 NYS2d 30 [2d Ikp t  19891). 

Further, a party generally is free to s Aect t h c  discovery devices lie or she wishes to use and 
thc order in which to use them (Ed~~al-cEs-,”itf 1’ Doc, 294 AD2d 395, 396, 741 NYS2d 909 [2d Dept 
20021; see Satnide v Roimn Catholic Dioc7ci.e of Brcioklvii, 16 AD3d 482, 791 NYS2d 643 [2d 
Dept], Ivdismissed 5 NY2d 746, 800 NYS2d 375 [2005]; Fnlk I) Inzinna, 299 AD2d 120, 749 
NYS2d 259 [2d Dept 20C21). A party’s frec:doiii of choice with respect to the available disclosure 
devices, however, is subject to judicial inteiveiition by way of a protective order if the discovery 
request may cause “unreasonable aniioyancc:, expellie, embarrassment, disadvantage, or other 
prejudice to any person o -  the courts” ( CE’I R 3 103 [a]; see Kooper v K o o p c ~ ,  AD3d -, 2010 
NY Slip Op 04147 [2d Dept 20101; Bcivoiih Eatoti Allen Coup. v International Bus. Mnclzs. c‘oi-p., 76 
AD2d 873,429 NYS2d 33 [2d Dept 19801; cf: Snmide I Roman Catholic Diocese ofBvookl-vrz, 16 
AD3d 482, 791 NYS2d 643). “When tlie d sclosurt. process is used to harass or unduly burden a 
party, a protective order eliminating that abiise is necessary and proper” (Baroidz Eaton Alleii Covp. v 
lrltc~17nt1011nl BUS. Mach5 C o ~ p . ,  76 AD21i 373, 874. 429 NYS2d 33). 

The branch of plaintiffs motion see <ing to quash the subpoenas and the notice of deposition 
served on Arrow Electronics is denied, as ir oot, as Arrow Electronics already provided Apollo’s 
couiisel with copies of the records sought ir tlie subpociia duces tecum, and Apollo’s couiise’l, 
conceding the subpoenas were not served ir accordance with article 3 1 of the CPLR, has represented 
to the Court that they have been withdrawn. The brmch of the motion seeking to quash a notice of 
deposition and subpoena:; allegedly served on Soutl- Huntington School District is denied, as 
plaintiff does not controvert Apollo’s claim that it obtained her eiiiploymeiit records from South 
Huntington School District under the autlioi~ization ;hc cxccuted in March 2009, not by way ‘of a 
subpociia duces tecum. Elased on such rep:seiitatioii by defense counsel, plaintiffs application for a 
protect i I) e order proh i hi ti og the deposit i o 1-1 s of A 1-row El cc tro ii i  cs and Sou tli Huiiti iigtoii S clioo 1 
District is denied, as inoct. However, plain iff‘s application for an order compelling Apollo to turn 
over copies of document: i t  received from i m u w  Electronics and South Huntington School District 
is granted to the cxtciit that Apollo shall, \vi thin fivc dqfs aftcr service of a copy of this order with 
iioticc of its entry, provide plaintiff’s coui-isl:l with copies o f  all  records that it obtained from Arrow 
Electronics, as well as with a written list clf thc docuineiits received. Ail affiriiiatioii of Apollo’s 
counsel attesting that all copies received u n  lei- tlie subpoeiia have been provided to plaintiffs 
counsel shall be delivered to plaintiffs couiisel within the same five-day period. Further, tlie branch 
of plaintiff’s inotioii for ZII order suppressing the iiiateri,ils obtained from Arrow Electronics is 
denied at this time, without prejudice, absei t a showing that Apollo obtained privileged or 
confidential records to w’iicli it was not c i t  tled ( s c ~  /,c~;\% I’ G~~~rm’oize, 8 AD3d 630, 779 NY S2d 558 
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[2d Dept 20041, /v disinis,ied 5 NY3d 746, $00 NYS2d ?76 [2005]; Guticrrez v Dudock, 276 AD2d 
746, 715 NYS2d 333 [2d Dept 20001; Di h4irco vL~ ic i i~Xs ,  212 AD2d 965, 624 NYS2d 692 [2d Dept 
19951; cf Maltel- ofBcirzj, 129 AD2d 126, :117 NYS2d 474, rcnrgimeiit denicd I32 AD2d 190, 522 
NYS2d 5 1 1  [ 1st Dept 19871, Iv dismissed 7 NY2d 994 529 NYS2d 277 [ 19881). 

The braiicli of Apollo’s cross inotioi for an order striking tlie expert disclosure notice and 
precluding the testimony 8~fplaintiff’s expet t, Alan Leikeii, PhD, is denied. CPLR 3 101 (a)( l ) ( i )  
states “[u]poii request, each party shall iden ify each person wlioin tlie party expects to call as a 
expert witness at trial aiid shall disclose in rxsonabie detail the subjcct matter on which each expert 
is expected to testify, the substance of the fLcts and qinioiis on which each expert is expected to 
testify, the qualifications ( i f  each expert w‘tiiess and a suininary of the grounds for each expert’s 
opinion.” The statute does not obligate a party to retain an expert by a specific time or mandate that 
a party be precluded fi-om offering expert I e ;tiinony at trial based on noncompliance with such 
statute “unless there is evidence of intentior al or wiilful failure to disclose and a showing of 
prejudice by the opposing, party” ( i lve im v “’nilbes, 194 AD2d 580, 582, 598 NYS2d 801 [2d Dept 
19931; sce Ocnmpo v P a p n ,  68 AD3d 107”, 892 NYS2d 452 [2d Dept 20091; Rowan 1) Cross 
C‘uunrty Ski Ce Skate, Inc., 42 AD3d 563, 840 NYS2d 41 4 [2d Dept 20071). Moreover, if a party has 
not sei-ved a request for expert disclosure p~ rsuant to CPLR 3 10 1 (d), the opposing party has no duty 
to supply such party with either the identity of its expert or the subject matter of the expert’s 
testimony (see Colliris 1) Greater New- York Sm). Bniili, 194 AD2d 5 14, 598 NYS2d 544 [2d Dept 
19931). Here, there is no evidence in the rec:ord thal Apollo made a request under CPLR 3 101 (d) for 
cxpert disclosure. 

The branch of Aplillo’s motion for a n  order mnpelliiig a further deposition of plaintiff is 
denied, as are the branches seeking new aut iorizations and leave to conduct depositions of Arrow 
Electronics aiid South Huntington School Cistrict. 4 party who seeks discovery after the filing of 
the note of issue must mcve to vacate the note within 20 days after service of tlie note of issue and 
submit an affidavit deinoxtrating that the case is nl)t ready for trial (22 NYCRR 202.21 [e]). 
Howevcr, a party seeking additional discovc:iy after cxpiration of thc 20-day period provided in 22 
NYCRR 202.2 1 (d) must show “unusual or iinaiiticipated circumstances develop[ed] subsequent to 
the filing of the note of issue and cei-tificax of readiness which require additional pretrial 
proceedings to prevent substantial prejudix” (22 NYCRR 202.21 [d]; see Utica Mut. Ins. Co. v 
P.il4.A. Cory., 34 AD3d 793, 826 NYS2d 1.18 [2d Dcpt 20061; Aiidio1ios Corp. 1) Ben.yaniini, 265 
AD2d 135,707 NYS2d 137 [2d Dept 2000 ). 

Hei-e, the aiiieiide $ bill of particular8 was scived on defendants in  November 2006, and no 
:ilIcgation has been made that at the time of the con~pliancc conference plaintiff had not coiiiplied 
w t l i  Apollo’s written dcitiands for disc1o.u -c Con iary to the conclusory assertions by its counsel, 
ncither the fact that Apol o was notified ai1 :xpci-t w i l l  testify to an amount of lost camings 
significantly higher than he amount alleglx in  the amended bill of particulars, nor tlie fact that, after 
thc filing o f  the note of issue, i t  obtained d c  cumentary cvidciice fi-om plaintiffs employers that may 
creatc a questions of  fact as to her ability 1 0  work a id  hc.1 tei-inination fi-om Arrow Electronics, 
demonstrates unusual or -inanticipated c i i - ~  Instmccts w,irranting fui-tlicr disclosure (Ace Sclzmedei. I J  

/AS/ N Y  Curp , 24 AD3d I 80, 805 NYS2tl 79 [ I  st  I k p t  30051; Rud/ rgricx ~’Saic Wo Lau, 298 AD2d 
376, 75 1 NYS2d 23 1 [2d Dcpt 20021, Arrtlr i v o x  C’oip I /3ciiLciiniiii, 265 AD2d 135, 707 NYS2d 
137, cf Kni-nkostas I’ A v i r  Rent A Car Svs . 306 AC2d 281, 761 NYS2d 283 [2d Dept 20031). “A 
Lick of clue diligence in seeking disclosurc: cloes not constitute unusual or uiianticipated 
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circumstances warranting post-note of issue disclosure” (7’irndo I’ Miller, - AD3d - , 2010 -NY Slip 
Op 04364 [2d Dept 201 01). Further, having alrcady obtained plaintiffs employment records from 
.4n-ow Electronics aiid South Huntington School Di:;trict, Apollo failed to demonstrate it  will be 
substantially prejudiced if not pcnnitted to conduct ; I  further examiiiation of plaintiff about her loss 
of earnings claim. Apollcl, howevcr, may SCrve new subpoenas 011 Arrow Electronics and South 
I-iuiitiiigton School District directing them to dclivei plaintiff’s eiiiploymeiit records to the Clerk of 
the Court for use at trial. 

As to Reckson’s cross motion f a -  firthel- disIAosure, the Uniform Rules for Trial Courts (22 
NYCRR) $202.7 (c) provides that a motion relating to disclosure must be supported by an 
affirmation that couiiscl “has conferred witk counscl for the opposing party in a good faith effort to 
resolve thc issues raised k y the motion.” AI  I affirmation of good-i‘ai th effort “shall indicate the time, 
place, and nature of the consultatioii and thc issues discussed and any resolutions, or shall indicate 
good cause why no such conferral with couiIsel for opposing parties was held” (Uniform Rules for 
Trial Courts [22 NYCRR] $202.7 [ c ] ) .  Rcccson fai ed to include an affrmatioii of a good faiith 
cffort to resolve its disclosure dispute with I’laintiff with its rnoviiig papers. In any event, an 
application for sanctions under CPLR 3 126 is inappropriate at this time, as the note of issue was filed 
by plaintiff inore than 2% years ago and no ,tpplicatioii to vacate the note of issue is pending. 
Further, while Reckson’s counsel argues adtlitional l$isclosure, including a hrther deposition of 
plaintiff, is warrantcd based on plaintiffs alleged failure to provide updated information, particularly 
about her position with South Huntington S :hool District, CPLR 3101 (h) requires that each party 
“amend or supplement a response previous1 y given 1 0  a request for disclosure promptly upon the 
party’s thereafter obtaiiiir g information that . . . the response, though correct and complete when 
made, no longer is correc: aiid complete, a n  1 the cir’xmstances are such that a failure to amend or 
supplement the response .aould be materially misle;.ding.” Significantly, the statute does not require 
that plaintiff’s counsel prlivide defendants \/it11 all eLidentiary material that he intends to prolduce at 
trial. Reckson’s submissions in suppoi-t o F {he motion, even when considering in connection with 
Apollo’s submissions, fail to show plaiiiti Ff did not (correct an incorrect response to a demand for 
disclosure. Rather, in response to a letter fr 1111 Recksoii’s counsel, plaintiff promptly provided an 
authorization to obtain her employment records at South Huntington School District. Reckson’s 
cross motion, therefore, is denied. 

Dated: Junc 1, 20 10 
J.S.C. 
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