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SHORT FORM ORDER
SUPREMECOtJRT STATE OF NEW YOfU

Present:
HON. THOMAS P. PHELA.

Justice
TIDAL/IAS PART 3
NASSAU COUNTY

NEW TOWN USED AUTO SALES & AUTO
PARTS INC.,

Petitioner,
ORIGINAL RETURN DAtE:06/15/1O

SDnMISSHJNDATE: 07/13/10
INDEX No. 11087110
ACTION #1-against -

OGDEN BROTHERS COLLISION , INC. MOTION SEQUENCE #1

Respondent.

--------- --------------- ---- ----- ----------------------------

NEW TOWN USED AUTO SALES & AUTO
PARTS INC.,

Petitioner
ORIGINAL RETURN DATE:06/15/10

SUBMISSION DATE: 07/13/10
INDEX No. 10616/10
ACTION #2-against -

OGDEN BROTHERS COLLISION, INC., MOTION SEQUENCE#l

Respondent.

The followillg.papetsread on this motion:

Order to Show Cause...... ......

.... ............ ............. . .....

An$weritg Pa.pers. 

......... ..... ....... .... .... ... ..............

Reply.. . 

. . .. . . . .. . . . . . . . . . . . . . . .. . . ... . . . . . . . , .. . . , ; . . . . . . . . . .. . . . . . . . .

3,4

Petitioners move by Orders to Show Cause dated June 2 , 2010 (Phelan , J.), and June 9, 2010

(Marber, J. ), pursuant to Lien Law 201-a , for an order cancellng and discharging the Notices

of Lien and Sale fied by Respondents. Respondents oppose the motion.

The court notes from tIte ou etthat counsel fot there$pectiveparies in both actions by stipula.tion

dated J1ieJ5, 2010, havecollsentedtotheconso!ida.tionofboth actions into Index No. 11087/10.

That action wastransfetred to the undel'sigI1edbY $ltottfortn order dated June 9, 2010 (Matber

). 

Accotdingly, Action No. 2 shall be consolidated into Action No. 1. The aqtion, as

consolidated , shall go forward under Index No. 11087/10, and the title shall read as follows:
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NEW TOWN USED AUTO SALES & AUTO
PARTS INC.

Petitioner

-against -

OGDEN BROTHERS COLLISION, INC.,

Respondent. "

A Notice of Lien and Sale was fied by Respondent against a 2005 Mack Tractor bearing vehicle
identifica ion number IMIAD65Y75MOOI513 owned by petitioner. The notice informed
petitioner that if the vehicle was not redeemed on or before June 7 , 2010, it would be advertised
for public auction to be held on July 1 2010. The total amount alleged to be due is $48,954. 38.

A Notice of Lien and Sale was filed by Respondent against a 2005 Berney Semi Trailer bearing
vehicle identification number a9G353305B180432 owned by petitioner. The notice informed

petitioner that if the vehicle was not redeemed on or before May 17, 2010, it would be advertised
for public auction to be held on June 4 2010. The total amount alleged to be due is $39,079.38.

Petitioner brought this special proceeding pursuant to Section 20 I-a of the Lien Law to dispute the
validity of the lien. Petitioner alleges that the vehicles were originally stored at Metropolitan Auto
Salvage, 4600 Metropolitan Avenue, Rid,gewood, New York 11385 , and that petitioner did not

authorize the vehicles to be towed by respondent to its premises in Freeport. It is further alleged

by petitioner that the vehicles have not been stored in Freeport but at Tri County Towing s storage

facilty in Island Park, New York. Moreover, petitioner claims that it has never received any

demand for payment as there were no monies due and owing.

Respond,ent c()Iltend,sthatthe towing and, storage Were authorized by Vincent Matino, an

authotiZed r ptesentative ()fp titionet. tition.erallege$ th t Vincent Marino either works with
or is an employee ofMettopo!it3. Auto SaIvageancl does not work for petitioner or have authority
to . act a.san gent on petitioner's . beh lf.

Lien Law ~ 184 provides, in pertinent part, as follows:

1. A person keeping a garage, hangar or place for the storage , maintenance,
keeping or repair of motor vehicles as defined by the vehicle and traffic law

, . . .

and who in connectiontbetewith stores, maintains, keeps or repairs any motor
vehicle

, . . . 

has a lien upon such motor vehicle, . . . for the sum due for such
towing, storitlg, maintaiting, keeping or repaiting of such vehicle. . . and may

detain such motor vehicle, . . . at any time it may be lawfully in his possession
until such sum is paid. . .
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The statute clearly inures to the benefit of a garage owner who can establish the following

elements: (1) the garage is the bailee of a motor vehicle (citations omitted); (2) it has performed
garage services or stored the vehicle with the v hicle owner s consent (citation omitted); (3) there

was an agreed-upon price or , if no agteement on price had been reached, the charges are
reasonable for the services supplied, (citations omitted); and (4) the garage is a duly. registered

IIotor vehicle tepair shop as required under Article 12 A of the Vehicle and Traffq Law (citation

otntted)" (Continental Ins. Co. v. Consumer Towing and Collsion, Inc., 189 Misc.2d 172 , 174-

175 (N.Y. City Civ. Ct. 2001)). Here , as in Continental respondent has failed to satisfy the
element of consent.

Accordingly, it is hereby

ORDERED that the Joresaid Notices of Lien and Sale be and the same hereby are cancelled and
discharged and respondent is directed to release the vehicles to petitioner s possession.

Petitioner has not d,emonstrated any authority for its request for attorney s fees, costs and

disbursements. Said request, therefore, is hereby denied.

This decision constitUtes the order of the court.

----' ---

Dated: 
- 9 -I 

HON THOM P. 
y,:"C;ii; I!,-

. .-..' . .... ';--"

Law Offces of Thomas Weiss, P.
Attorneys for Petitioner
41 Hilton Avenue
Hempstead, NY 11550

ENTERED
SEP 13 2010

NASSAU COUNTY
COUNTY CLERK'S OFFICE

Attorneys of Record

Kleinhardt & Kleinardt
Attorneys for Respondent
2300 Grand Avenue
:Ban of America Building
P. O. Box 364
Baldwin, NY 11510
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