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SUPREME COURT OF THE STATE OF NEW YORK 
COUNlY OF NEW YORK: PART 10 

X _-_-- Il---l---cI-------III-- 

AMERICAN EXPRESS BANK. FSB, PecIalonlOFde~ 
Index No.: I 17390/0Q 
Seq. No.: 001 

Plaintiff , 

-against- 

ELENA ALMONTE AND , 
ALCO CORPORATE SERVICES, INC., 

Defendants. 

Recitation, as required by CPLR 221 9 [a], of tI le papers consldere 
(these) motion(s): 

Papera Numbered 
Pltfs n/m (3212) w/JH affid, exhs , . . . . . . . . . . . . . . . . . . . . . . . . . . . . I .  .1 

'i 
\ 

Upon the fomgoing papers, the decision and order of the court is es follows: 

Plaintiff moves for summary judgment. The motion was served upon 

defendants' attorneys. The matter was, thereafter, adjourned by stipulation two times. 

At the time the motion was submitted to the Court, however, no opposltion had been 

interposed. The motion is, therefore, considered on default. Issue has been joined 

and the motion is made within the time period allowed under the CPLR. Brill v, Cltv o f 

New Yo&, 2 N.Y.3d 648 (2d Dept. 2004). 

Plaintiff is entitled to summary judgment against the defendant, provided it 

othewise demonstrates that it has a prima facie cause of action. See: &@en v, ( ( / D W  

Productions Ltd., 289 A.D.2d 844 (3d Dept. 2001). 

The complaint contains three causes of action, to wit: [l] breach of contract; [2] 
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account stated and [3] attorneys fees. 

The elements of a cause of actlon for breach of contract are: (1) formation of a 

contract between the parties; (2) performance by plaintiff; (3) defendant’s failure to 

perform; and (4) resulting damage. v. Fu rlq, 166 A.D.2d 694 (2d Dept. lQ90). 

An account stated represents an agreement between the parties reflecting 

amounts due on prior transactions. Jim-Mar Corn, v, A a u i c  Constr,, 195 A.D.2d 868 

(3d Dept. 1993), Iv. denied 82 N.Y.2d 660 (1893). Where either no account has been 

presented or there is any dispute regarding the correctness of the account, the cause of 

aFtion fails. M t? A Const, Corn. v, McTanw , 2 1  A.D.3d 610 (3d Dept. 2005). 

Plaintiff provided defendants with a Business Palatinum Credit Card. The custodian 

of documents for plaintiff has provided the Court with a copy of a Business Platinum 

Card Agreement (“agreement”). The agreement, however, does not show’that it was 

signed by either of the defendants. Plaintiff has also provided the Court with copies of 

monthly statement sent to both defendants for the period beginning March 18, 2009 

through October 6, 2009. These statements show that regular charges wore made on 

the credit cards and that some, but not all payments were made on the outstanding 

balance. By accepting and using the credit card, defendants agreed to all of the terms 

and condltions set forth in the agreement. 

Based on the foregoing, plaintiff has established a pdma facie cause of action for 

breach of contract and account stated against the defendants. Accordingly, plaintiff is 

entitled to summary judgment, against the defendants on its first and second causes of 
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action. Plaintiff is entitled to a money judgment In the amount of  $106,880.93 with 

interest from October 31 , 2009 at the statutory rate. 

Plaintiff also seeks attorneys fees In the amount of $26,720.23. Generally, 

parties involved in an action are responsible for payment of all legal fees and cost8 

Incurred and cannot recover the same from an opposing party unless there is an 

agreement, contract, or statute that provides otherwise. J ~ Q O K W  r Associates, Ltd. V, 

AGS Comnutm, Inc,, 74 N.Y.2d 487 (1989). Here, the Agreement provides that the 

defendants, upon "defaultingp on the account is responsible for paying all of plaintiff's 

reagonable costs, including attorneys fees, Plaintiff has not provided the court with any 

proof regarding the value of the legal services provided and/or a basis to conclude that 

the amount sought bears any reasonable relationship to services provided. Therefore, 

the court refers the issue of what reasonable legal fees plaintiff may recover from 

defendant to a Special Referee to hear and determine the matter, 

In accordance herewith, it is hereby: 

ORDERED that plaintiffs motion for summary judgment against defendants, Elena 

Almonte and Alco Corporate Services, Inc., is granted on the first and second causes 

of action; and it is further . 

ORDERED that the clerk shall enter judgment in favor of plaintiff and against 

defendants, Elena Almonte and Alco Corporate Servlces, Inc., jointly and severally, in 

the sum of One Hundred six thousand eight hundred eighty dollars and ninety three 

wnts ($1 06,880.93) together with statutory Interest from October 31, 2009 until entry of 

judgment and It is further 
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ORDERED that the Issue of what reasonable legal fees plaintiff may recover from 

defendant to a Special Referee to hear and determine the matter; plaintiff is directed to 

flle a copy of thls decision wlth the Special Referees’s office so that this matter may be 

calendared, and It is further 

ORDERED that any requested relief not expressly addressed herein has 

nonetheless been considered by the court and Is denied; and it is further 

ORDERED that this shall constitute the decision 

Dated: New York, New York 
September 14,2010 

and order of the court. 

So Ordered: 

HON. JUDl . GISCHE, J.S.C. -?F- 
! 
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