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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. JUDITH J. GISCHE PART ID

J.. 'Hastlca

Index Number : 117390/2009
AMERICAN EXPRESS BANKFSB

INDEX NO.

MOTION DATE

FOR THE FOLLOWING REASON(S}:

VS.
ALMONTE, ELENA ’ ‘ MOTION 8EQ. NO. OOT
SEQUENCE NUMBER : 001 ' MOTION CAL. NO.
SUMMARY JUDGMENT _
n this motion to/for

PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavita — Exhlbits ...
~ Answering Atfidavits — Exhiblts .

‘Replying Affidavits ‘\‘.
Cross-Motion: [J] Yes /&Q\Io B - \ \_ED \
Uﬁon the foregoing papers, It is ordered that this moth?‘ s, SEP A% 'ZW\“

motion () and cross-motion(s)
decided in acoordance with
the annexed declslon/order

of sven date.

Dated: _ C”I‘{-J]O

, , J.S.C.
Check one: /ﬁ FINAL DISPOSITION [ NON-FINAL DISPOSITION
Check if appropriate: [] DO NOT POST (] REFERENCE

[ ] SUBMIT ORDER/JUDG. [ ] SETTLE ORDER /JUDG.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 10

X
AMERICAN EXPRESS BANK. FSB, Decislon/Qrder
Index No.:  117380/09
Seq. No.: 001"
Plaintiff,
-against- Present:
ELENA ALMONTE AND | J.S.C. \
ALCO CORPORATE SERVICES, INC., ‘ LE D \
DefendantS. F Q‘\
Recitation, as required by CPLR 2219 [a] of the papers consldeareaq’lﬁ-c“"h_éﬂ@Pﬂﬁm
(these) motion(s):
Papers ' _ Numberod

Pltfs n/m (3212) wiJH affid,exhs ............... ... ... ... .... A

Upon the foregoing papers, the decision and order of the court is as lollows:

Plaintiff moves for summary judgment. The motion was served upon
defendants’ attomeys; The matter was,'thereafter, adjourned by stipulation two times.
At the time the motion was submitted to the Court, however, no opposition had been
interposed. The motlon is, therefore, considered on default. Issue has been joined
and the motion is made within the time period allowed under the CPLR. Brill v, City of
New York, 2 N.Y.3d 648 (2d Dept. 2004).

Plaintiff is entitled to summary judgment against the defendant, provided it

. otherwise demonstrates that it has a prima facie cause of action. See: Gagen v. Kipany

Productions Ltd., 289 A.D.2d 844 (3d Dept. 2001).

The complaint contains three causes of action, to wit: [1] breach of contract; [2]
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account Stated and [3] attorneys fees.

The elements of a cause of actlon for breach of contract are: (1) formation'of a
contract between the parties; (2) performance by plaintiff, (3) defendant's failureto =
perform; and (4) resulting damage. Furia v, Furia, 168 A.D.2d 694 (2d Dept. 1990).

-An account stated represents an agreement between the parties reflecting
amounts due on prior transactions. Jim-Mar Corp, v. Aquatic Constr,, 195 A.D.2d 868
(3d Dept. 1993), lv. denied 82 N.Y.2d 660 (1993). Where either no account has been
presented or there is any dispute regarding the correctness of the account, the cause of
action fails. M & A Const. Corp. v, McTague, 21 A.D.3d 610 (3d Dept. 2003).

Plaintiff provided defendants with a Business Palatinum Credit Card. ~ The custodian _
of documents for plaintiff has provided the Court with a copy of a Buslness. Platinum
Card Agreement (“agreement”). The agreement, however, does not show that it was
signed by either of the defendants. Plaintiff has also provided the Court with coples of
monthly statement sent to both defendants for the period beginning March 18, 2009
through October 6, 2009. These statements show that regular chérges were made on
the credit cards and that some, but not all payments were made on the outstanding

balance. By accepting and using the credit card, defendants agreed to all of the terms

‘and conditions set forth In the agreement.

Based on the foregoing, plaintiff has established a prima facie cause of action for

breach of contract and account staied against the defendants. Accordingly, plaintiff is

entitled to'summary judgment, against the defendants on its first and second causes of
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action. Plaintiff is entitled to a money judgment in the amount of $106,880.93 with
interest from October 31, 2009 at the statutory rate. |

C Plaintiff also seeks attorneys fees in the amount of $26,720.23. Generally,
parties involved in an action are responsible for payment of all legal fees and costs |
Incurred and cannot recover the same from an opposing party unless fhere is an
agreement, contract, or statute that provides otherwise. Hooper Associates. Ltd, V.
AG_S_C_Qmp_uj;g_E_,_[ng,_ 74 N.Y.2d 487 (19'89). Here, the Agreement provides that the
defendants, upon “defaulting” on the account is responsible for paying all of plaintiff's
réasonable costs, lncluding attorneys fees, Plaintiff has not provided the court with any

proof regarding the value of the legal services provided and/or a basis to conclude that

the amount sought bears any reasonable relationship to services provided. Therefore,

. the court refers the Issue of what reasonable legal fees plaintiff may recover from

defendant to a Special Referee to hear and determine the matter.
| Conclusion
In accordance hereWith, it is hereby:
ORDERED that plaintiff's motion for summary judgment against defendants, Elena
Almonte and Alco Corporate Services, Inc., is granted on the first and second causes
6f action; and it is further

ORDERED that the clerk shall enter judgment in favor of plaintiff and against

- defendants, Elena Almonte and Alco Corporate Services, Inc., jointly and severally, in

the éum of One Hundred six thousand eight hundred eighty dollars and ninety three
cents ($106,880.93) together with statutory Interest from October 31, 2009 until entry of

judgment and it is further
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ORDERED that the Issue of what reasonable legal fees plaintiff may recover from

defendant to a Special Referee to hear and determine the matter; plaintiff is directed to

>

file a copy of this decision with the Speclal' Referees's ofﬁcé so that this matter may be

calendared, and It is further
ORDERED that any requested réllef not expressly addressed herein has
nonetheless been considered by the court and is denied; and it is further

ORDERED that this shall constitute the decision and order of the court.

Dated: New York, New York So Ordered:
September 14, 2010 .

HON. JUDI . GISCHE, J.S.C.
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