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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
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Plaintiff, 

-against- 

Alaa Khalil Morsy and Delta Trading Import 
and Export Corporation, 

Defend ants. 
I. 

Recitation, as required by CPLR 2219 [a], of the 
(these) motion(s): 

Decision/Order 
Index No.: 601 802/2009 
Seq. No. : 001 

'b 
i 

Hm, J 
Present: 

i n n  

papers considered iw t -  

review of this 

Papers Numbered 
Pltfsnlm(3215) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  :......I 
HSC affd., exhibits. . . . . . . . . . . . .  *. . . . . . . . . . . . . . . . . . . . . . . . . . .  . 2  

Upon the foregoing papers, the decision and order of the court is as follows: 

This is an action to recover unpaid legal fees. Plaintiff moves, pursuant to 

CPLR 5 3215, for entry of a default judgment against the defendants. Although there is 

due proof of service of the underlying summons and verified complaint, as well as the 

instant motion, the defendants have not opposed or othetwise appeared in this action 

within the time provided for in the CPLR. Defendant's time to do so has not been 

extended by the court. Plaintiff has also filed proof of additional services in compliance 

with CPLR 5 3215 [g]. The motion was also mailed to each of the defendants and no 

opposition to the motion has been interposed. 

Based upon defendants default in answering the complaint, plaintiff is entitled to 
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a default judgment against the defendants, provided it otherwise demonstrates that it 

has a prima facie cause of action. Gaqm v, K imnv . Productions Ltd., 289 A.D.2d 844 

(3d Dept. 2001). The defendant’s default in answering the complaint constitutes an 

admission of the factual allegations therein and the reasonable inferences which may 

be made therefrom. RQkina Optical Co., Inc. v, Ca mera Kina Inc., 63 N.Y.2d 728 (1st 

Dept. 1984). 
- .  

Defendant is a successor law firm to Stoll, Miskin and Badie (‘SMB’’). The 

complaint contains three causes of action, to wit: [ l ]  breach of contract; [2] quantum 

meruit and [3] account stated. 

According to Howard C. Miskin, the predecessor law firm, of which he was a 

member provided legal service to defendants for the period beginning August 2001 

through September 2006. SMB ceased doing business in 2008. Miskin claims that 

plaintiff is the assignee of the claims for fees against the named defendants. He has 

signed the “confirmatory assignment’’ on behalf of SMB. Nobody contests that such 

an assignment was made. He also provides the Court with detailed invoices for 

services rendered from August 2001 through September 8, 2006. Miskin claims that 

he spoke over the telephone with defendant Morsy who “assured that they would be 

paid.” 

The elements of a cause of action for breach of contract are: (I) formation of a 

contract between the parties; (2) performance by plaintiff; (3) defendant’s failure to 

perform; and (4) resulting damage. Siiria v . Furia, 166 A.D.2d 694 (2d Dept. 1990). 

An account stated represents an agreement between the parties reflecting 
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amounts due on prior transactions. Jim-Mar C m .  v. Aquat ic Constr., 195 A.D.2d 868 

(3d Dept. 1993), Iv. denied 82 N.Y.2d 660 (1993). Where either no account has been 

presented or there is any dispute regarding the correctness of the account, the cause of 

action fails. 3 , 21 A.D.3d 610 (3d Dept. 2005). 

Plaintiff has not produced or otherwise proven any contract between the parties 

and therefore the court declines to grant a default judgment on the cause of action for 

breach of contract. Plaintiff has established, however, a prima facie cause of action for 

account stated against the defendants. While defendants might have been able to 

assert a stattue of limitations defense against some of the fees sought, they have not 

come forward to assert such affirmative defense. Accordingly, plaintiff is entitled to 

entry of default judgment against the defendant on its third causes of action. However, 

plaintiffs second cause of action for quantum meruit duplicates the relief sought in the 

third cause of action for account stated. It is therefore dismissed. Plaintiff is entitled to 

a money judgment in the amount of $33,516.06 with interest from September 8, 2006. 

Conclusion 

In accordance herewith, it is hereby: 

ORDERED that plaintiffs motion for entry of a default judgment against 

defendants, is granted on the third cause of action for account stated; and it is further 

ORDERED that the first and second causes of action are hereby severed and 

dismissed; and it is further 

ORDERED that the clerk shall enter judgment in favor of plaintiff and against 

defendants, in the sum of thirty three thousand five hundred sixteen dollars and six 
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cents ($33,516.06); and it is further 

ORDERED that interest shall run from September 8, 2006, at the statutory rate; 

and it is further 

ORDERED that any requested relief not expressly addressed herein has 

nonetheless been considered by the court and is denied; and it is further 

ORDERED that this shall constitute the decision and order of the court. 

Dated: New York, New York 
September 16, 2010 , 
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So Ordered: 

HON. JUD H(J. GISCHE, J.S.C. u 
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