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SCANNED ON 912112010 

Plaintiff, 

-against- 

ROBERT MANOCHERIAN, TARCON CiENEML 
CONTRACTIN0 CO., INC., SANTORO BUILDING & 
DESICIN, INC. and RICHARD ELMENDORF, 

ROBERT MANOCHERTAN, 

Third-party Pl&tif€, 

-against- 

OALICIA CONTRACTING) & RESTORATION COW., 

Edmead, J.: 

This is an action to recover damages sustained by a worker when hc fell fiom a scaffold 

whilo performing construction work on a single family home locatbd at 784 Pincsbridge Road, 

Yorktown, New York (the homc) on November 6,2005. 

Defendant Tarcon C)eneral Contracting Co., Inc. (Tarcon) moves, pursuant to CPLR 

3212, for summary judgment dismissing plaintiffs Jose Ragghianti's compldnt, as we11 as any 

and all related cross claims against it. 

BACKGROUND 

Defendant and third-party plaintiff Robert Manocherian (Manochcrian) was the owner of 

the single-family home under construction (the pmject) at the time that the accident took place. 
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Manwheriau hirad defandant Richard Ehenciorf(Elm~orf) to s m w  8s cotlgtntction mauager 

for the project. Manocharian hired defendant Santoro Building & Design, Inc. (Santoro) to m e  

as the general contractor during the foundation construction phase of the project. Plaintiff WEIS 

’ cmploycd by third-party defendant Oalicia Contracting & Restoration Corporation (Micia), the 

subcontractor hired by Manocherian to waterproof the home’s concrete foundation. After the 

project was- wall underway, Manocherian hired defendant T m n  to provide general interior and 

fishing serviws for the project. 

On the date of the accident, plaintiff, who was not wearing a harness or any other d e t y  

equipment, was working on a M o l d  when one of the scaffold’s floor boards broke, causing 

him to fall approxhately six to eight feet to the ground and become Mured. Although the pipes 

that comprised the scaffold were provided by his employer, the floor boards, which were p l d  

on the &old by his employer, were provided by the construction site. After the fall, plaintiff 

inspected the subject board and noticed that it had cracked as a result of a large knot in the wood. 

DISCUSSION 

“‘The proponent of a summary judgment motion mwt makc a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

material issues of fact from the case*** (Santiago v FfZstein, 35 AD3d 184, 185-1 86 [ 1 Dapt 

20061, quoting Wjnegrd‘v.New York Vniversiv Medfcul Center, 64 NY2d 85 1,853 (1 9851). 

The burden then shih to the motion’s opponent to ‘’present evidentiary facts in admissible form 

sufficient to raise a genuine, triable issue of fact” (Mamcrek v Metropolitan Museum of Art, 27 

AD3d 227,228 [l“ Dept 20061; Zuckermun v City ofNew Yo& 49 NY2d 557,562 [1980]; 
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&Rosa v City of New York, 30 Ab3d 323,325 [l“ Dapt 206J). Ifthere is any doubt as to the 

existence of a triable h u t  of fact, the motion for summary judgment must be denied (Rotuba 

Btruders v Csppos, 46 NY2d 223,23 1 (19781; Grossman v Amalgamated Nowing 

Copomtion, 298 AD2d 224,226 [la Dept 20021). 

PLAINTIFF’S LABOR LAW $0 240 (1) AND 241 (6) CLAMS AGAINST DEFENDANT 
TARCON 

Initially, T m n  argues that, as the project entailed the construction of a s ingle- f~ ly  

midance, it is entitled to summary judgment dismissing plaintiffs Labor Law 09 240 (1) and 

241 (6) claims as against it based upon the homeowner exemption contained in those provisions. 

Explicitly contained in both of these provisions is language which exempts h m  liability 

uownm of one and two-family dwellings who contract for but do not direct or wntrol the work” 

(see A f l i  v Basch, 13 NY3d 592,596 [2009]; Garcia v Martin, 285 AD2d 391,391 [l“ Dept 

20011; Mgar v Montechfuri, 271 AD2d 396,397 [2d Dapt 20001). 

Howevert in this case, Tarcon is not a homeowner, but a contractor hired by the 

homeowner, and thw, the homeowner exemption to Labor Law $5 240 (1) and 241 (6) does not 

apply. “The exemption was enacted so that ‘the law would be fairer and more nearly reflect the 

practical realities governing the rwlationship between horntownera and the individuals they hire 

to perform construction work on their homes”’ (mi v Basch, 13 NY3d at 596, quoting Cannon 

Y Putttam, 76 NY2d 644,649 [1990]). As such, “[tJha exception WEIS enacted to protect those 

who, lacking businass sophistication, would not h o w  or anticipate the need to obtain insurance 

to cover them against absolute liability” (Acosta v Hu@guvrieZ, 18 AD3d 406,406 [2d Dept 

20051). As a result, Tarcon, a a general contractor, is not the sort of entity that the homeowner 
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exemption inttnds to protact. 

In any event, as defendant Tarcon 888BTt3, in the absanca of sufficient evidunce that 

Tarcon had the authority to supervise and wnml the work of the other contracton, including 

pldntif€'s employer, oalicia, at the time of the accident, 90 to be consided a gencral 

contractor of an agent of the ownar, Tarcon cannot be held liable under Labor Law $8 240 and 

241 (6) (Lane Y Karfan, 210 AD2d 549,550 [3d Dept 19941 [no Ldmr LAW $9 240 (1) and 241 

(6) liability where alleged general contractor h i d  to Perform certain interior and oxtcrior 

carpaatry and finishing work did not hire the other contractom and had no authority to mpuvise 

the work of the other contractors, including plaintWs employer's workm]; compare S @ w s h  

v Shelby Real@, LLC, 48 AD3d 268,268 [ 1 Dept 20081 [evidence that deftndant WBS authobd 

to diract workers during construction project and that hc negotiatud and hhkl subcontractors and 

ovcrs~w construction progress ww sufficient to hold it liable as a general contractor under Labor 

Law 3 240 (l)]). 

A review of evidence in the m r d  indicates that, at the time of the accidont in November 

of 2005, Elmendorf, as a direct employee of Manocherian, and Santoro, were in charge of the 

work goin8 on st the site. In fact, T m n  did not begin work at the site until two months aR4t the 

accident. To this cffact, Elmendorf tcstificd that Manocherian retainad him as the project 

manager for the project, and that he w89 personally rcspomible for 

general construction ovmight of the job. Making sum that things are done 
properly, Making sufc that the contractors are working in, you know, timely 
fashion. Making sure thm is no slacking on the job, general work 

(Defendant's Nodca of Motion, Exhibit H, ElmendorfDeposition, at 54). Elmendorfalso 

testified that he was responsible for general safety at the site. In addition, it wag one of his job 
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ddaa to supmiso and inspact Oalicia’s watapmofing work, as wall as the work of all of the 

other subcontractors at the site. Further, other than four or so day l a h m ,  he could not 

rememk my other subcontractors working at the site during the thrw months that Wicia was 

on duty at the site. 

Elmendorf mahtained that he was not put on Tarwn’s payroll as a construction managur 

until approximately January of 2006, and that, prior to this time, he worked directly for 

Manocherian. Specifically, Elmmdorf stated that he ”was placad on Takon’s payroll but was 

never hired. Robart ~anchcrian] was the only one I worked for” (Tarcon’s Notice of Motion, 

Exhibit H, Elmcndorf Deposition, at 94). Elmcndorfalso described Tarcon’s business as mostly 

dealing with general interior construction, and he noted that he never saw Tarcon’s owner, Mike 

Cullen (Cullen), at the construction site prior to the time of plaintiffs accident. 

Manwherian testified that he hirud Elmendorf at the beginning of the projcct, pursuant to 

a verbal contract, to perform many functions. During the foundation pbase of the project, 

Manocherian hirud Smtoro to m e  as the general contractor responsible for ansUring that the 

foundadon WatarprOoAng work w88 done properly. According to Manocherian, the only 

ppldentitics involved in the early stages of tho project were Elmendorf, Oalicia and Santoro. 

Manocherian testified that, in 2006, he hirod Tarcon to @om interior fidahing work on 

the project. Prior to that time, although Tarcon ww involved In some comultbg work for hlm, 

Tarcon played no role in the foundation phase of the project. Manocharian also explainud that, at 

around the time that the actual coflsEI[11ction of the h o w  wm underway, he h i d  Santoro and 

Tarwn and switchad Elmmdorfover to Tarcon’s payroll, rn he ”needed to have somebody who 

was going to be held responsible,” and he “ n d e d  to have [exptdenced] people handling the 
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conshuction of hb house” (Tarcon’s Notice of Motion, Exhibit I, Manochixian Deposition, at 60, 

143). 

Cullen taatIfied that Tarcon was nwm a g a d  manager for the project, and that 

Manocherian h i d  T m n  to perform ‘‘[fJinishhg, csrpcntry, interior work” on the project 

(Tarcon’s Notiw of Motion, Exhibit J, Cullen Dcpoaition, at 37). Cullen d u d  that Tarcon 

did not have any employees present at the site before the data of the accident, although Tarcon 

did assist Manocherian by retaining a day-labor contractor and four to Ave laborers for the 

project, becaw Cullan and ManocherIan were “very good ~ e n d s ”  (fd at 142). In addition, as 

Tarcon paid the day laborera, and then ManocherIan r e h b d  Tarcon for that pay, Tarcon did 

not makc any profit for its assistance in supplying the labom. Cullm also noted that he never 

went to the site to check on the work performed by tho laborers or made sure that the laboror8 

were practicing d e  work habits. 

Moreovcr, Cullen asserted that, prior to placing Elmendorf on Tarcon’s payroll in January 

of 2006, Tarcon had no involvement at the site. Cullen explained that he hired Ehmdorf, who 

had baan in charge of the site up to that time, “because of friendship to gat him on medical 

insUrancc with my company” (Tarcon’s Notice of Motion, Exhibit J, Cullen Deposition, at 76). 

In his opposition to defendant Tarcon’s motion, plaintiff now puts forth an affidavit by 

Elmcndorf, dated June 1 1,20 10, in which, for the first t h e ,  ho maintains that, in appmXimataly 

2002 to 2003, Manocherian hired Tarcon as one of the general contractors to supcmiae and 

coordinate the project. Specifically, in his affidavit, Elmmdorfstated: 

Basad on my work at the sib and my fiquent meeting with ROBERT 
MANOCHERIAN, I am a w m  that on and before November 6,2005, Mr. 
M A N O C H E W  reUd on TARCON as one of the general contractors to 
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ganerally suparvSse and coordinate the projwt. Mlkc Cullen of TARCQN, when 
he was at the job Bite,  had authority to stop the work or even shut down the job 
site entirely, if he witnessed unsaf‘e work practices 

(Plahtiffs -on in Opposition, Exhibit A, Elmendorf -davit dated June 1 1,201 0, at 2). 

In addition, Elmendorf states that Tarcon supplied threc to seven construction laborers, 

who w m  present at thc site on a daily basis, to aasigt all other trades in parforming their work. 

Ehendorfalso asserts that, although he gave theso laborers their daily assignments, Tarcon 

mdntaind the ultimate authodty to direct and supervise their work. 

However, “‘[a] party’s affidavit that contradicts [bis or] her prior sworn testimony creates 

only a feigned issue of fact, and is insufficient to defeat a properly supported motion for 

summary judgrncnt’” (PSppo v City of New Yurk, 43 AD3d 303,304 [ 1“ Dept 20071, quothg 

Hmiy v Lend, 294 AD2d 296,298 [ 1“ Dept 20021; Garcia-Mmtinez v Ci@ of New Uork, 68 

AD3d 428,429 [l“ Dcpt 20091; BwAoskj vStmcture Tons, Iw.? 40 AD3d 378,383 [l“Dapt 

2ovl). 

Thus, as the evidence in this case mtablishea that Tarcon was not an owner9 general 

contractor or a p t  of the owner at the time the accident, it is not liable for platntiffs injuries 

under Labor Law 00 240 (1) and 241 (6) (Lane Y Kuriun, 210 AD2d at 550 [no Labor Law $8 

240 (1) or 241 (6) liability where there w89 no evidence in the record to support plahtiff s claim 

that defendant was the general contractor on the project]). 

PLAINTIFIF’S COMMON-LAW NECILIGENCE AND LABOR LAW § 200 CLAIMS 

Labor h w  6 200 is a “‘codification of the common-law duty imposed upon an owner or 

g a d  cofltractor to provide construction site workers with a safe placa to work’ [citation 

omitted]” (Cruz Y Toscuno, 269 AD2d 122,122 [ 1“ Dept 20001; see also Rwsin Y Louis N 
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Picciano & Son, 54 NY2d 3 1 1,3  17 [ 1981 1). Labor Law 0 200 (1) atatas, in partinant part, as 

follows: 

“1. All places to which this chaptcr applies shall bc 80 constructed, qui@, 
arranged, operated and conducted as to provide reasonable and adequate 
protection to the lives, h d t h  end dety of all persons employed therein or 
lawfidly frquenting such placcs. All machinary, equipment, and devicas in such 
placcs shall be 80 placed, operated, guarded, and lighted as to provide rawonable 
and adequate protection to all such persona." 

Them arc two distinct &uiards applicable to section 200 cams, depending on the kind of 
I 

situation involved: when the accident is the result of the meam and methods used by the 

contractor to do its work, and whw the accident is the result of a dangerous condition (see 

McLeod v Corporation of Presiding Bishop of Church of Jesus Christ of Lattsr Day Saints, 41 

AD3d 796,797-798 [2d Dept 20071). 

It is well-settled that in order to And an owner or his agent liable under Labor Law 9 200 

for deftcts or dangers arising from a subcontractor’s math& or materials, it must be shown that 

the owner or agent exercised some suparvisory control over the iqiury-producing work ( R b t o  v 

L.A. Wenger Contractfng Cornparty, 91 NY2d 343,352 [1998]; Comes v New YorkState Electric 

& Gas Corporation, 82 NY2d 876,877 [ 19931 [no Labor Law 9 200 liability whm plaintiffs 

iqjuty wm caused by liftin8 a beam and there was no evidemu that defendant exercised 

supervisory control or had any input into how the beam was to be moved]; Ortega v P ucciu, 57 

AD3d 54,61 [Zd Dcpt 20081). “‘A defendaut has the authority to supervise or control the work 

for the purposes of Labor Law 8 200 when the defendant bears responsibility for thc manna in 

which the work is perfomd”’ (Orellam Y Dutcher Avenue Builders, Inc., 58 AD3d 612,614 

[2d Dcpt 20091, quoting Ortega v Puccia, 57 AD3d at 62; Cambizaca v New York Cf@ Dansft 
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Authorlly, 57 AD3d 701,702 [2d Dcpt 20081). 

Hm, defmdant T m n  has astablished, as a matter of law, that it did not control or 

supervise the iqjwy-producing work, nor did it have notice of the alleged d e f d v e  condition. At 

most, Tarcon may have had general supervisory authority over the laborera whom it had hired 

and who were working at the sib on the day of the accident. However, “general m@sory 

control is imufficient to impute liability pursuant to Labor Law 8 200, which liability requires 

actual aupenrlsory control or input into how the work is perfomad” (Hughes Y Tlshmun 

Constructfon Corporation, 40 AD3d 305,3 1 1 [ 1‘ Dept 20071; BuritosM v Structure Tone, Inc., 

40 AD3d at 38 1 [no Labor Law 9 200 liability whcrc defcndant construction manager did not tell 

s u b n m t o r  or its cmployaes how to perform subcontractor’s work]; Smfth Y 499 Fashion 

Tower, UC, 38 AD3d 523,524-525 [2d Dcpt 20073; Natale v Ciw of New York, 33 AD3d 772, 

773 [2d Dept 20061). 

Moreover, a review of evidence reveals that plaintiffs employer provided the scaffold at 

issue in this case. “‘[Tlhe duty to provide a safe place to work is not breachad when the injury 

arim out of a defect in the subcontractor’s own plant, tools and methods, or through negligent - 

acts of the subcontractor occurring as a detail of the work”’ (Cambizaca Y N m  York City Damit 

Authority, 57 AD3d at 701-702, quoting Persichillf v mbot.ough Bridge & Tunnel Authorf& 16 

NY2d 136,145 [1965]). 

Thw, defendant Tarcon is entitled to summary judgment dismissing plaintiff 3 common- 

law negligence and Labor LAW $200 claims as againat it (mi v Basch, 13 W 3 d  at 595 

[plaintiff failed to raise triable issue of fact as to whether defendants exercid supefvisory 

control over the work]; Gallello v MARJDfstrfbutors, Inc,, 50 AD3d 734,736 [2d lhpt 20081; 
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Mtchell v New York Unkrslry, 12 AD3d 200,200 [ l* Dept 20041; Tolim v Spyer, 289 AD2d 

4,s [l" Dept 2001) [general contractor's general eupmisory rcaponsibility did not mount to 

supemision and control ntcessaty for common-law negligence and Labor Law 8 200 liability]). 

CONCLUSION AND ORDER 

For the foregoing rams, it is hereby 

ORDERED that the motion of defendant Tarcon c)anaral Contracdng Co., Xnc. to dismias 

the complaint herein is granted and the complaint is dismissed in ita entirety as against said 

defendant, with costs and disbursamants to said defendant as taxed by the Clerk of the Court, and 

the Clerk is dIrectsd to enter judgmont in favor of aaid defendan% and it is further 

ORDERED that counsel for defendant Tarcon shall m e  a copy of this order With notice 

of ontry witbin twenty (20) days of entry on all counsel; and it is fMhcr 

ORDERED that the action h severed and continued against the re&g defendants. 

DATED: Septomhr 17,2010 
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