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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN

Justice PART _7
JESSICA RACCAH, 1007
_ Plaintiff, INDEX NO. _106287/2019
MOTION DATE
-against- .
e MOTION SEQ. NO. 90 (

BARBIZON HOTEL ASSOCIATES, L.P.,
EASTERN MILLWORK, INC. and PAVARINI MOTION CAL. NO.
McGOVERN, LLC,

' Defendants.

The following papers, numbered 1 to 2 were read on this métlo dol’gondant(s) for an order for
summary judgement pursuant CPLR 3212,
G

" Notice of Motion/ Order to Show Cause — Affidavits — — Exhibits %

Answering Affldavits — Exhlbits (Memo) % Q 7 2
Replying Affidavits (Reply Memo) ....Q'V L
. : L.,“_

Cross-Motion: | 1Yes N No %

Defendants Barbizon Hotel Associates, L.P. (Barbizon) and Pavarini McGovern, LLC
(Pavarini) move for summary judgment dismissing the complaint, or altem.atively, move for
summary judgment on their cross claims for contractual and common law Indemnification as
against defendant Eastern Millwork, Inc. (Eastern).

This is a personal injury action. On December 1, 2007, at approximately 6:00 p.m.,
plaintiff, a 17-year old girl, was sitting on a low window sill, about 3 to 4 feet from the floor, in
the hallway of the eighth floor at the premises located at 140 East 63" Street, New York, New
York. She alleges that she was severely injured when three door panels, which were being
stored in the hallway during ongoing construction, collapsed on her right leg.

Prior to the accident, the door panels were allegedly leaning againét the wall in the
hallway, walting to be installed. Plaintiff claims that defendants knew that the eighth floor was

an occupied floor and that tenants were actively moving about and using the hallway to access
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the elevator, staircase and their respective apartments. Moreover, the doors were placed next
to a heavy self—ciosing stairway door that would shake the wall each time it was closed. Plaintiff
states that the doors remained stored in the hallway for at least two weeks before the accident.
The Ingtallation of the doors did not take place until a week after the accident. According to
plaintiff, the three door panels, which were laminated and weighed over 800 pounds, were
stored “standing straight up,” and placed on a carpeted floor. She contends that it was
reasonably foreseeable that the panels couid tip over and collapse onto a tenant who was
frequenting the hallwéy for ingress and egress into and from the premises.

Barbizon is the owner of the premises. At the time of the accident, and for the preceding

-two years, there was continual construction and renovation to convert the premises from a hotel

to a condominium. Plaintiff refers to Pavarini as the general contractor at the site, although
Pavarini considers itself to be the construction manager. Eastern is a subcontractor hired to
perform cerfaln functions, including the installation of the doors.

Two of the defendants, Barblzon and Pavarini, move for summary judgment dismissing
the complaint, based upon their assertion that they owed no duty of due care toward plaintiff,
that they did not breach any duty of due care, and that they had no actual or constructive notice
of a dangerous condition at the site of the accident. |

Barbizon and Pavarini submit deposition testimony from the parties in this action. First,
there is testimony from plaintiff. In her deposition, plaintiff identified the doors from
photographs, which afe annexed hereto as cblor laser copies. Plaintiff testified that the photos
depicted the doors in the hallway on the- date of the accident. Plaintiff emphasized that doors
were placed straight up prior to the accident.

The next deposition testimony is from A.B. Olevic, who was a construction

superintendent working for Pavarini on the premises. He identified Pavarini as the construction

- manager in the process of converting the premises from a hotel to a condominium, pursuant to
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a contfact entered into with Barbizon. Olevic testified that Pavarini entered into a contract with
Eastern to conduct certain tasks, including the installation of doors. Pavarini advised Eastern,
as It did all subcontractors, that tenants were living on the floors during the duration of the
construction. Pavarini advised subcontractors to keep the corridors and stairways clean, and to
atfempt to limit any work surrounding units where people were living. Olevic explained that
initially Interstate Drywall, another subcontractor, was going to install the doors. However,
Interstate Drywéll was unable to perform the work and, prior to plaintiff's accident, Pavarini
hired Eastern to do the work, which included the Iinstallation of the doors on the eighth floor.

Olevic testified that he saw Eastern employees bringing doors from the ground floorto
the various floors. He also testifled that he had seen the doors stored in the hallwéy, but he -
had not seen them standing straight up, but leaning against the wall. He claims that Pavarini
never received any complaints from tenants on the eighth floor regarding the doors prior to
December 1, 2007. Olevic Identified the photos that were shown to plaintiff. He testified that
Pavarini never instructed anyone speclﬂcélly how.to store the doors.” According to him, it was
customary in the construction industry to store doors in the hallway where they were to be
installed for several days to acclimate the tall thick doors prior to installation.

The next deposition testimony is that of Anthony Monaco, manager of Barbizon.
Monaco identified the photos of the doorg and denied ever seeing the doors being stored prior
to the date of the accident. He testifled that he arrived to the facility and the floor where the
accident occurred on the evening of the accident. He also testified that he believed that prior to
the accident, the doors were leaning against the wall as Olevic had testified, and that he had
not seen the doors stacked straight up as plaintiff had described in her testimony.

The'next deposition testimony is from Eri¢ erIm, the Operations Manager and Field
Superintendent for Eastern. Kelm testified that Eastern had a contract to perform work on the
premises. He stated that he orderéd his foreaman to deliver the doors to the ﬂo_or where the
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accident occurred. Kelm identified the contract betWeen Eastern and Pavarini, as well as a two-
page change order which was previously identified by Olevic. He testified that he believed the
order was signed off by Tom Titus, the Vice President of Eastern, on November 15, 2067.
According to Kelm, Eastém started work on the doors after they delivered the order, but before
the signed contract was received back from Pavarini.

Based on the evidence submitted, Barbizon and Pavarini argue that they were not
involved in the stacking and/or installation of the doors. They claim that they did not possess,
control, maintain or manage the doors at the time of the accident. They contend thét Eastern
had control over the doors at the time of the accident. Barbizon and Pavarini argue that they
neither created the dangerous condition that led to the accident, nor did they ever notice the
doors standing straight up prior to the accident.

If this court denies their motion to dismiss the complaint, Barbizon and Pavarini seek
judgment against Eastern based on their cross claims. They cite the indemnification provision
in the contract between Eastern and Pavarini, which provides that Eastern agreed to indemnify
and hold harmless both parties in the avent of actions arising from the performance of work by
Eastern or of any accident or occurrence from which wqu was performed by Eastemn. Tr{ey
seek the enforcement of this provision. They also claim that the work order provides for
indemnification.

The moving defendants also seek damages from Eastern due to its alleged failure to
procure nsurance pursuant to the aforesaid contract. They --asaert that by failing to procure
insurance, Eastern Ig liable for the resulting damages, including the amount of damages
awarded to or paid to the injured party in the main action, within the limits of the policy that was
to have been procured, as well as the costs incurred in defense of the main action.

In opposition to summary judgment, plaintiff argues that Pavarini, as the general
contractor of the job site, exerciged control, supervision and lmanagement over the construction
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work, particularly the storage and installation of the doors at issue, and thersfore, had a duty to
maintain the premises, including the hallways, in a reasonably safe condition. Plaintiff refers to
Olevic's deposition testimony, in which he stated that Pavarini would hire and retain all
subcontractors needed to complete the project. Olevic testified that Pavarini was responsible
for overseeing, inspecting and monitor'mg‘the work performed by subcontractors, and was
responsible to coordinate when certain work was performed in conjunction with other work
being completed at the |ob site between the different subcontractors.

Plaintiff refers to Kelm's testimony, in which he states that Pavarini directed Eastem to
store the doors in the hallway on the eighth floor. He testifies that Pavarini directed Eastem to
store thé doors In the same manner as they were kept in the upper floors, “leaning against the
wall, on edge leaning against the Wall."- Plaintiff argues that Eastern received instructions
directly from Pavarini as to when and where to store and install the doors.

Plaintiff contends that Barbizon, as owner of the premises, has a non-delegable duty to
maintain the premises in a reasonably safe condition and to prevent obstructions in common
areas (hallways) where tenants frequent. Plaintiff cites Section 78 of the Multiple Dwelling Law. |
Plaintiff provides deposition testimony from Alfonso Gomez, a concierge employed by Barbizon,
who stated that, on behalf of Barbizon, he made fegular ingpections of the hallways, including
the eighth floor. Gomez stated that he would inspect the hallwayé to make certain that the
occupants on the floors had safe access to the elevatbrs. as well as the staircase and their
apartments. |

Plaintiff also contends that both defendants had notice of a dangeroﬁs condition on the
site of the accident, mainly the doors being stored unsecured in an active hallway. Plaintiff
states that defendants have disregarded their own testimony, in which they said that during
walk-throughs on the eighth floor, they saw the doors stored in an unsecured manner in the
hallway prior to the accident. Plaintiff also refers to the photos of the doors, which indicated a
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dangerous condition. Plaintiff argues that IBarbIzon and Pavarini had notice of the doors and
had enough time to remedy the situation before the accident.

Eastern opposes the alternative motion brought by Barizon and Pavarini, arguing that
Pavarlni had ordered Eastem to bring the doors to the eighth floor and told Eastern where to
store the doors. Eastemn states that the indemnification provision is enforceable to the extent
that it does not indemnify Pavarini for its own negligence. Eastern contends that there is an
issue as to whether Pavarini was negligbnt in this case and this, therefore, would limit Eastern’s
liability for indemnification.

Eastern states that claims for failure to procure insurance are unsupportable since
Eastern did obtain insurance with Pennsyivania Lumbermehs, and named Barbizon and
Pavarini as additional insUreds under the policy. Pertinent provisions of the policy are annexed
with the opposition papers.

In their reply papers, Barbizon and Pavarini assert that it is clear that Eastern had
complete control of the doors and they had no duty to plaintiff. Pavarini denies that it
controlled the means and method of Eastern's work, including the stacking of the doors.
Defendants also assert that testimony from the evidence submitted indicates that the placement

of the doors in the hallway was a normal procedure in the construction industry to allow the

- doors to get acclimated to an area to which they were to be installed.

Barbizon and Pavarini contend that plaintiff did not present any proof that Barbizon had
notice of a negligent condition. Théy claim that their agents did not see the doofs standing
straight up, as plaintiff testiﬁed.

With respect to Eastern’s opposition, the moving defendants aver that they were not

negligent, that Eastern is bound by the terms of the indemnification provision in the contract,

“and that Eastern did not serve admissible evidence to oppose their motion. They claim that

_Eastern has not opposed that portion of the motion relating to failure to procure insurance.
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“The proponent of a motion for summary judgment must demonstrate that there are no -
material issues of fact in dispute, and that it Is entitled to judgment as a matter of law.” Dallas-
Stephenson v Waisman, 39 AD3d 303,308 (1% Dept 2007), cltlng\ Winegrad v New York
University Medical Center, 64 NY2d 851, 853 (1985). Upon proffer of evidence establishing a
prima facle case by the movant, “the party opposing a motion for summary judgment bears the
burden of ‘producling] evidentiary proof in admissible form sufficient to require a trial of material
questions of fact.” People v Grasso, 50 AD3d 535, 545 (1" Dept 2008), quoting Zuckerman v

City of New York, 49 NY2d 557, 562 (1980). If there is a.ny doubt as to the existence of a

- triable issue of fact, summary judgment must be denied. Rotuba Extruders v Ceppos, 46 NY2d

223 (1978); Gross v Amalgamated Housing Corporation, 298 AD2d 224 (1* Dept 2002).
Plaintiff must establish three elements against defendants to hold them liable for
negligence: (1) that defendants owed a duty to plaintiff, (2) that defendants breached that duty;

and (3) that the breach is the proximate cause of plaintiff's injuries. See Pina v New York
Paving , Inc., 268 AD2d 120 (1" Dept 1999). With respect to a dangerous or defective
condition on the premises, plaintiff must submit evidence tending to show the existence of a
dangerous or defective condition, and fhat defendants either created the condition or had actual
or constructive notice of it and failed to remedy it within a reasonable time. See Gordon v
American Museum of Natural History, 67 NY2d 8386, 837 (1 986).

The first issue under consideration is the condition of the door panelé. There is a
dispute as to the way the panels were stored in the hallway. Plaintiff claims that they were
standing straight up prior to the accident. Defendants claim that the doors were leaning against
the wall, and that this wa;c.s a standard procedure. There Is a question of fact as to whether the
panels created in a dangerous condition. There seems to be no dlaputevthat the doors were not
secured at the time. |

The next issue concemns liability. Barbizon claims fhat it 6wea no duty of due care
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toward plaintiff. But as plaintiff declared, the owner of a muitiple dwelling owes a duty to
persons on the premises to maintain them in a reasonably safe condition. See' Multiple
Dwelling Law 78. This duty Is non-delegable, and a party injured by the owner's failure to fulfill
it may recover from the owner even though the responsibility for maintenance has been
transferred to another. Mas v Two Bn’dges Assocs., 75 NY2d 680, 687 (1990). This duty exists

even in the case of liabllity by an independent contractor. See Joyce v Manhattan College, 1

AD3d 202 (1* Dept 2003).

Although Barbizon was not directly involved in the actual construction of the premises,
including the eighth floor hallway, it maintained a duty of due care toward plaintiff. According
to-Monarco's deposltl.on festimony. prior to the accident, Barbizon conducted and attended site

meetings with Pavarini that related to tenant safety, including the storage of certain materials in

the common areas of the premises. Gomez testified as to inspecting the haliways and that he

had been on the eighth floor prior to the accident. There is an issue of fact as fo whether
Barbizon had notice of the stored panels prior to the accident, and whether it had time to
remedy the situation. |

There Is also an issue of liability with respect to Pavarini. Apparently, Pavarini has a
supervisory capacity over the construction of the premises. It hired and contracted with
Eastern, the subcontractor whose responsibility was to install the door panels. Kelm testified
that an agent of Pavarlni directed his foreman to store the door panels on the éighth floor
hallway. This indicates that Eastern was receiving instructions from Pavarini as to the delivery
and storage of the panels.

One who hires an independent contractor to do work may be responsible for a
dangerous condition negligently created by the independent contractor, if the hirer had actual or
constructive notice of the condition. Kojic v City of New York, 76 AD2d 828, 830 (2d Dept

1980). Here, there is a dispute as to the way the pan‘els were stored. Whether the panels
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were upright or leaning against the wall prior to the accident is at issue. The concept that cher
position was unsecured and potentlally dangerous to anyone frequenting the hallways must
also be considered. Therafore, the issue of notice applies to Pavarini.

Defendants’ motion for summary judgment is denied and they are not dismissed from
this action, whereas issues of fact exist as to the nature of the condition of the door panels and
whether defendants had proper notice of the condition.

The next issue concerns indemnification as applied against Eastern. The answer of
Barbizon and Pavarini contains two cross claims against Eastern based upon Eastern’s alleged
negligence in this action. Barbizon and Pavarini move for judgment on these cross claims.
Their cross claims are based on the terms of the indemnification provision in the contract
between Pavar_ini and Eaétem, which indemnifies and holds harmless both Barbizon and
Pavarini in the event that an action or claim occurs based upon activities performed by Eastern,

Defense and indemnification agreements are enforceable where the parties’
unmistakable Intent is evidencéd by the contract's language. See Drzewinski v Atlantic Scaffold
& Ladder Co., Inc., 70 NY2d 774 (1987). “An indemnification agreement will be deemed void
and unenforceable if the party seeking Indémniﬁcation is itself negligent [internal quotatlonq and
citations omitted].;' Edge Management Consulting, Inc. v Blank, 25 AD3d 364, 369 (1* Dept
2006): However, “when the intent is clear, an indemnification agreement will be enforced, even
if it provides indemnity for one’s own or a third party’s negligence.” Bradley v Earl B. Feiden,
Inc., 8 NY3d 265, 275 (2007). |

The indemnification clause is under the General Conditions section of the contract,
under Article 9, page 13. It provides, in pertinent part, as follows:

(a) To the fullest extent permitted by law, the trade contracto‘r (Eastern)

shall indemnify, defend, save and hold harmless the owner (Barbizon), owner

lenders, the construction manager (Pavarini) and all parties listed as additional

Insureds in this trade contract ... their respective partners ... harmless and

against any and all liability, damages, loss, claims, demands and actions of any
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nature whatsoever which arise out of or connected with or are claimed to arise

out of or be connected with: (1) the performance of the work by the trade

contractor or any act or omission of trade contractor; (2) any accident or

occurrence which happens, or Is alleged to have happened, in or about the place

where such work is being performed in the vicinity thereof (a) while trade

contractor is performing the work elther directly or indirectly through a

subcontractor ... or (b) whils any of the trade contractors, property, equipment or

personnel are in or about such a place or vicinity thereof by reason of or as a

result of the performance of the work ... .

This court finds that the clause does not provide in unambiguous and unequivocal
language that Eastern would indemnify the moving defendants for their own negligence. Since
there remain issues of fact as to the negligence of Barbizon and Pavarini, Eastemn is not liable
to iIndemnify them until it is shown that they are free of negligence.

The moving defendants contend that Eastern has not responded to their claim that it did
not procure Insurance for them, but, contrary to their claim, Eastern has provided proof that
insurance was procurad.

Accordingly, it is

ORDERED that Barbizon's and Pavarini's motion for summary judgment dismissing the
complaint is denied; and it is also

ORDERED that Barbizon and Pavaﬁnl'a alternative motion for summary judgment on

their crose claims is denied.

This constitutes the Decl and Order of the Court.

Dated: 9_,/ 5///0

\k PAUL WOOTEN J.S.C.
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