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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 - -X 
ANDREW PELUSO a d  MICHELE PELUSO, 

Plaintiff’s, 

CJL BARD, INC., DAVOL, INC., AKBAR F. AHMED, 
MD., CRYSTAL RUN HEALTH CARE, LLP and 
bRANOE REGIONAL MEDICAL CENTER, 

Defendants. 
--X 

JOAN Be LOBI& JSmCm: 

Index No. 1 1737W08 

‘ - A T  

M d d  Canter (the “Moving Dafandants”), move for an order Wng aanCtiona spinat p k t i f f ~  

Atdrew Peluso (“Mr. Peluao”) and Michele P a l w  under 22N.Y.C.R.R. 0 130-1.1(a), and for the 

fms in bringing thh motion. The motion ia d d d  for the reasons set forth below. Plaintiff’s’ cross- 

~h for an uxtension of the note of imua data is d d e d  as moot, as the nota of issue w axtandod 

to October 12,2010, at the partius’ prior appaarmce before the court. 

This d o n  sounds in m d d  malpractice. During discovery, defendants requast.& 

and pldntiffb p d d c d ,  duly executed HWMampliwt authorizationa allowing dcfenae c o d  

pmdssSon to int&tw three of Mr. Ptluso’s mthg physicians. Plaintiffs’ counsel dao aunt a 

letter to these three trcnting physicians. One of the treating physicians la Peter Chnng, M.D. 

PlatnWs’ counsel’s letter to Dr. Chang-Mch is the subject of the instant motion--aats forth the 

fdowing: thc & f d ’  attomy8 have requaatad permission to apeals wlth Dr. Chang; Dr. 

chlng‘s participation with regard to such an interview Is entirely voluntary and he has the right to 

&cline the request; If Dr. Chang goca forward with the interviuw, the patient objects to any privmte 
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naetlnp; the patient "hi& on the strict maintenance of the right to conAdmtiality of hta did 

M i d o n  by the physician m ruquirad by the fcdarnl HlPAA law, and will hold [Dr, chang] 

accountable for any breach of th& duty"; md should Dr. Chmg voluntarily agree to ouch M 

intewhw, plaintiffs' attorney a h  tbat Dr. Chnng tell clefandants' attomv that hc wpuld like to 

haw plaintifib' counsel pt.lastnt during the intcnriaw to "make W that the intorview does not 

intnrds into any proteuted or privilagd infomatttam" 

An inveattptory amcy h i d  by thc Moving Defdants' attorneys contacted Dr. 

C h q  to schedule an hWew with him. Dr. Clung then wrote a lettar to the Moving Defmdauts' 

atbrmya stating that he had qsoken to Mr. Pelwo's attorney and that he would honor hlr patiant's 

mqwt that he not qmk with the Moving D 8 f e h t s '  a t t o m y  regarding Ma cam. The Moving 

Def-ts' motion for mnctiona q a h t  plaintiffi for d i n g  the latter to h. Chang fbllowcd 

rboatlyt.bmfb. 

In v. J U  the Court of held that an attorney "inay Intendew un 

dvme party's trmting physician privately when the adversc party haa SffErmativcly placed hi8 or 

hm medid condition in controversy[,]" M Ion8 am the procedural requkmants ofthe federal H d t h  

Instmum Portability and Accountability Act of 1996 ("HIPM") are complied with. 9 N.Y .3d 393, 

40142 (2007). P l a i n t i f f ~ v i n g  put their medical condition at Issue-arc not mWed to mist 

provklhg a HIPAAlcompllant authorlzatfon for defense co1c11sa1's Interviews with treating 

pbgrtteinns, In turn, the defendant's attornay must r e v 4  his clknt'r identity and i n m t  h the 

hWew and inform the physician that any discmion ir entirely voluntary and limited in scope to 
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the pdcular medical condition at h w .  Thc Court of Appesls emphasized that tmtm am *fkw 

todacldawha~~ornottocooparata"andthattfiaycannotbt"forotdtocommunjcatawith~yona." 

at 416. 

From the dccidon wolvd ts HIPAAleompllant form which, when dghcd by 

0 Mat, permits an intodew of a tmnting phyaician by defense counsel; the form i8 cammctnly 

rafatrod to as an "Aronrr Authoriz8~on"' Tha form, or onc like it, must be filled out by the plaMff 

and provided to dafansa cortnael upon rquwt. The Arons Authorization informs the physician, In 

bold, d~lcapltalizcd typefhca, that the phyaician ia authorized to discuss ccrtah medical WndtfOM 

(Author qmcifid in the form by tho patimt) with defendants' attorneys; the physiaian h not 

authorivsd to dimma anything about the patient other than the medical conditions speoibud; the 

pvpow of the InWm is to assiat the d e f h t a  in the defense of a lawsuit brought by ths @ a t  

aodhauthorizatIon is not at the request of the patient; and the physician's willingness to participate 

in the intsrview la voluntary and the physicIan is A.sc to decline the requaat for the intdcw.  

The Moving Defendants maintain that the letter to Dr. Chang "unquwt3onnbly 

held h t  jntwfbrd with the right of dcfandants gunranted under ATQnS.n They contend that 

plainti& forgo their cbtor-patient privilege upon bringing suit. Thay fh&r argw that plaintiff? 

w~mwl's lattar amounts to a hunt against the physician and effectively nullifla the Arom 

AWJaoriation that plahMb provided to defatua counwl. The Movhg Defendants urge the court 

And phinfiff8' attorney's acts fHvolous and to sanction than under 22 N.Y.C.RR. 0 13011.1. 

A coW~pprovcd v d o n  of the Aronr Authorization form, UCS-575, may be feud on 
the court's website at h t t p ~ / ~ . n y c o u r t a . g o v / f ~ c ~ ~ ~ ~ . ~ ~  
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The d d o n  in dom not give dafendmta an unfattercd right to an ex parts 

IntewIaw with a non-party treating physician, aa the Moving D a f d t a  contend. In thu 

Court of Appeals acknowldgd that prior to the Qnactmmt of HIPM, dafendmts had en@!@ in 

a longmndipg pmticc of "intsrviewing an ad- party's bating physicians ex parca, pnrtiaularly 

in malpractice actione, although only aft= a note of iww was filed." 9 N.Y.3d at 410. 

Wowvcr, with the onactmat of HIPM, defimdanta found they needed to obtain a plaintiff's 

authorlzadon to conduct them intarvJawa & M, at 41 1. emphizad that HIPM dwr not 

suprcadc defense comb' right to a& for an ex parte interview with a treating physiaian; rathar, 

HIPAA only mtablidm d n  prwaquhitea thaa must lm met before the interview CM take place 

CteprovJ~gthe~withaHIPMecomplinntauthorization). kat415. H o w v c r , ~ d i d  

not 6Stnblhb thnt an ex par& interview i8 manddory; it only mfhnd dafendanb' right to dc an 

ax parts intwiew, N0tM.q in 

t4ey pmfm that their physician not pardcipate in an ax parte intodew With defmw coutuul. 

prevants patients f b m  informing their truathg physicha that 

W l a  the court d m  not andorae tba latter thnt pldntifW a t t o w  mnt to Dr. C h q  

snd the other trcatm, it will not ba the bsslr for d o n s .  The language that the patiant "insists on 

tha strict rnatntananca of the right to confidentiality of hia medical Infbnnation by tha physician M 

rtquired by tha f c d d  HIPM law, and will hold [Dr. k g ]  accountable for MY b r e d  of this 

dUty" h confudng and rnid~leadhg. Upon wehg that Iangua#e, the phyddnn could conuluda thrt 

tbo pndent withdrew tho authorfiation. In addtion, plaintiffs haw no basit to Mat that their 

attunmy must lm pmmt at any intdaw. However, the court dom not find that tha Iettcr that 

plaintiflh' attorneys sunt to Dr. Chang Interfered with the Moving Dafcnd8nt.s' ri#~ts under m. 
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