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SUI’III<MI~ C’OLJRT OF Ttlb, STATE Ob’ NEW YOIIK 
COIJNTY OF NEW Y O R K  - PART 57 

PKESI’NI’: Hon. Marcy S. Friedman, .JSC 

X 

In the Matter oi‘the hpplicalion of 

STEPHEN MII<I1S, 

Pctilioncr, 

1:or ;1 Judgment undcr Article 78 of the Civil 
l’racticc T A W  and Rules, 

- against - 

RAYMON I) KELLY, as the Police Commissioner 

lridex No.: 115491/09 

I )  IEC1 I SI O N / O  Rl) E R 

of tllc City of New York, and as Chairma 
Board of ‘I’rustces ol‘the Police Pension F 
Article 11, THE HOARD OF TRUSTE 
Police Pension Fund, Article 11, NEW 
IYlLlC,’E 1)EPAICl’MEN‘I’ and THE C 
YORK 

Respondents. 

s 

In lhis Article 78 proceeding, pelilioner, a rctircd police officer, cliallenges a decision d 

respondent The Hoard oF Trustees ol‘he Policc l’ciisioii Fund, Ai-ticlc I 1  (“Hoard o f  Trustees”), 

dciiyirig petitioner’s application for accident disability retircmciit (“ADR”) bcncfits and the 

Police Conimissioncr’s application f‘or ordinniy disability rctircmciit (“OD[<”) bcncth .  

Pctitioner claims that he is entitled to ADR bcnctits as a result ol’irijurics lic sustaincd to his 

neck, back, and shoulclcrs in the line ol‘diity. 

Betwccn 2002 and 2005, thc Medical Board Police Pension Fiind, Article IT (“Medical 

I h a r d ”  o r  -‘Hoard”) reviewcd petitioner’s and the Police Coniniissioncr’s rctircment applications 

live titncs. (Pctitioii, l+,xs. 13-F.) Chi June 8. 2005, thc 1jo:ircI 01’ I ruhtccs dctiicd pctttioticr’s 

Page - 1 - 

[* 2]



rcqucst to remand his application lo the Medical T3oard, and denicd petitioner’s application for 

AIIR and approved the Police C‘oniinissioner’s application for ODR, based on a finding by [he 

Medical Board 01. somatization disorder. (Answer, Ex. 13.) Pctitioner retired 011 an OlIR 

pensiori on Octobcl- 9, 2005. Petitioner then coriiniciic~d at1 article 78 procceding seeking to 

annul the dctcnnination to deny him ADR, which was dismissed withoul pre.judice and marked 

off calendcr, o i i  consent of the parties, in ordcr to rcinand tbc case tu respondents for further 

consideration. (Pctition, Ex. G [Feinmm, J., Mar. 6, 2006 order, Fcb 2, 2006 stipulation].) The 

Medical Board subscqucntly reviewed the applications by pctitionor and thc Policc 

Commissioner, along with new medical eviclcncc, tlirce more times between 2006 and 2008. 

(Petition, Exs. I ,  K, T,.) Ultimately, after examining petitioner, reviewing his medical records, 

and evaluating tlic rcports 01. doclors who cxaniincd him, the Medical Board, by a determinalion 

dated April 17, 2009, recommended disapproval of petitioner’s application for ADR benetits and 

the Police Cornmissioner’s application for ODR bencfits. (t’ctition, I’x. ‘I’,) On July 8, 2009, the 

Board of Trustees concurred with the Medical Hoard’s recoinmendation. (Answer, Ex. 29.) 

Pctitioner now sccks to have this dctennination annulled. 

The award oiA13R benelits to an applicant itivolvcs a two-step process. (Matter of 

Horcnstein v New York City Enipls. Retirement Sys., 88 NY2d 756, 760 [ 19961.) “After 

conducting its owii iiicdical examination ol’tlic applicant and considering the cvjdcncc submitted 

i i i  support of the claini, the Medical Board, as a threshold matter, niust certify whctlier tlic 

applicant is actiially physically 01’ mentally incapacitatcd for thc pcrli)rmancc of city-scrvicc Jf 

the Medical Hoard concludes that thc applicant is disablcd, i t  niusl then make a recommendation 

to the 13oal-d of.Y ruslccs as to whether the disahlllly was a natural ~ ind  proximate result o l  ai1 

accidcnlul injury rcccivcd in such cily-scrvicc.” (14. I intcriid citations and quolation marks 
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omitted].) ‘ 1 ’ 1 1 ~  sccond step in thc process involves a review ofthe Medical Hoard’s 

reconimcndatioii by tlic Roard o f  Trustees. “II‘the Medical Board ccrtilics that the applicant is 

not medically disablecl for duty, the Board of Trustees must accept that deterniinalion and deny 

applicant’s claim. ‘I’hc h a r d  of Trustees i s  equally bound by a Medical T3oard tinding that the 

applicant is disabled, but in that cvciit it must thcn make its own cvaluation as to the Medical 

11 om1 ’ s rcco m m cn iiat io 11 regard i ng cau sat i o n . ” (u . [ ciii ph as i s i n o I-i gin all . ) 

It thus is wcll sellled h a t  the Board ol‘l’rustces is bound by the Medical Board’s 

dctcmiination of whether an applicant lor disabilily benefits has a disability. (See id.; Mattcr of 

Canfora v Bd. oC Trustees, hO NY2d 347 [ I  9831.) Morcovcr, ‘kt Medical Hoard’s disability 

determinalion will not be disturbcd if the dcterinination is based on substantial evidence. While 

the quantum of cvidcncc that inects tlic ‘substantial’ threshold cannot be rcduccd to a formula, in 

disability cascs the phrase has been construcd to rcquil-c ‘soinc credible cvidcnce.’” (Matter of 

Borcnstcin, 88 NY2d at 760.) Where the medical cvidcnce is conflicting, it is solely within the 

provincc ofthe Medical Board to resolve the contlict. (M. at 761 ; Mattcr of IIcNaro v New York 

City Empls. Rctircmcnt Sys., 265 AD2d 21 5 LlSt Llept 1999], Iv denied 95 NY2d 769 [200O].) 

?’he courts “cannot weigh thc medical cvidcnce” (Matter 01‘ Sanloro v Board o C  Trustees of Ncw 

York City Fire J k p t .  Art. 1-B Pension Fund, 2 17 A112d 660 [ 2d I)cpt 19951), or 

“substitute its own judgnicnt for that of tlic Mcdical J3oard.” (Matter of J3orenstein, 88 NY2d at 

76 1 [internal brackets omitted].) 

In reaching its dctcrmination, thc Medical Ihard  i s  bound by New York City 

Admiilistralive Code 5 13-252. Section 13-252 providcs that thc Board shall rctirc a police 

o f h x r  with All l i  bcncfits if lie or shc is physically incapaci talcd for the perl‘ormance of‘ city- 

scrvice as a rcsult ol‘aii accidental iiijury received during sucli service that is not the rcsult of his 
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o r  hcr own “willliil ncgligcncc ” ‘ I  hc I3oard is also obliga~cd lo  I’ollow ccrtain procedures, 

entitled Instructions I’or the Medical Board upon Receipt of Application for Accident Jlisability 

uiidcr Adiniiiistrative Code H I  X 43.0 (“Instructions”). Section five of thc liistructions states in 

pcrtinent part that “11 Ifthc Medical Board disagrees with a report submitted by another 

physician, & Medical I3oard should brielly explain why it docs iiot accept thc outsidc 

physician’s coiiclusion.” (Pctition, Ex. W [emphasis in  origiiial I . )  

Pelitioner coiitcnds that, in its April 17, 2009 report, tlic Medical I3oard failed to 

ai-ticulatc a reason fbr rejecting thc conclusions o C  petitioner’s treating physicians. Petitioner 

thcrcfore seeks an order rctiianding his case to rcspondcnts for fiirthcr considcration, and also 

requests that tlic court issue a directive requiring a dill‘erent Medical Board to  consider his case. 

In  its April 17, 2009 evaluation of petitioner, the Mcdical l3oard considered new evidence 

that pelitioner pr-csciitcd regarding his in.jurics This cvidence, which [he Medical Board 

summarixd at lcngtli, included an office note by Ur. Michacl Sliapiro, datcd April 14, 200X, 

which gave an impression of “cervical discogenic syiidrotne, ccrvicalgia, cervical radiculopathy, 

liiriibago and lumbar radiculopathy,” with a recomimcndatioii o f  spine surgcry and cxercisc. 

(Petition, Ex. IT, 11 7.) The Board also rcvicwcd the prc- and  post-opcrativc rcpoits relating to 

petitioner’s surgery which occurred on Scptcinber 23, 2008. In l i s  reports, Dr. Shapiro 

diagnoscd pelitioncr with 1,s-S 1 lumbar herniated disc, back pain, and radiculopathy (Answer, 

1%. 66), and pcrl’orincd surgery which includcd spinal liision and bonc grdts.  (M.) 

The Boai-d also rcvicwed medical r-cporis and physician note\ which dwuimntcd 

pctitioiier’s progrcs and trcaliiicnl after the surgcry. ‘ I  he Hoarcl iiolcd that Dr. Shapiro slated in 

a lOllow-up note to [he surgery, clatcd October 6, 2008, that “[llhe patient’s problem was a result 

ol‘iio known injury with a sudden onsct” and rccommendecl a honic excrcisc program. (u., Ex. 
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65.) I n  subscqucnt lollow-up notes dated bctwccri October 27, 2008 and March 23, 2009, Ilr. 

Shapiro reported improvement in petitioner’s condition, and rccomincnded physical therapy and 

escrcise, along with incdication for pain. (See id.)’ nl-, Shapir-o’s asscssmcnt during this period 

includcd lumbago and statudpost spinal fusion. (Scc id.) I l r .  David Zarct, in  a report dated 

Tlcccmber 4, 2008, asscsscd a ncwly arising condilion of pctitioncr’s ankle as osteochondritis of 

the talus, and reconiimcndcd weight bearing, ice treatniciit, aiid physical therapy. (M., Ex. 68.) 

At his April 17, 2009 evaluation, petitioner stated that his elbow symptoms, including 

rcccnt surgery, and aiiklc pain wcrc not relaled lo any line ofduty injuries; that a steroid injection 

to his right ankle on March 30, 2008 and a spine fusion had helped him; that he was still taking 

oxycodone; that his shoulders are “not bad” aiid that if “this were lbr only his shoulders, they 

woiild not preclude him from lunctioning as a full duty police oilicer.” (April 17, 2009 Medical 

Hoard Rcport, 127 . )  

‘The Medical 13oard also pcrfnrmed a physical cxarnination of petitioner on April 17, 

2009. The Board limid that the ollicer was ablc to walk unassisted with no appreciable limp; 

that tlic cvaluation or  his neck rcvcalcd nonnnl alignment and a full range of motion without any 

pain; that lie was able to lift both arms “syninielrically hilly”; that his ability to reach behind his 

back was somewhat rcstriclcd, and the range of motion ol‘the back was “mildly restricted”; that 

his lower back was non-tender; and that whilc his rcllexes were symmetrical, Iic dcmonstrated 

“signiGcan1 voluntary guarding on the right side with reinli)rcenicnt.” ‘I’hc I3oard fhthcr found 

that petitioner did not cxhibit any cviderice of motor dclicit or sensory loss. (M., 11 28.) 

Petitionoi- ai*g~ics that  the Medical Roard incorrectly relied on Dr. Shnpiro’s note slating that  I 

pctitinner’s coi~li l ion ‘‘wiis thc rcsiilt of no known iiijtiry.” Wliilc pctitioncr is correct that other notes hy 
Dr. Shapiro indicate t h a t  petitioiicr claimcd that the condii io11 W R S  work-rclaled (sce Answer, Ex. 65), Dr. 
S hap i I‘O ’ s no tcs 11~vc1-t hc I css I-cm ai n s is11 i I? cant to t hc c s t u n  t that  they i iicl ic:i tc 1 hat pc t i t ion cr ’ s coiid it ion 
was improving. 
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Aller rcviuwiiig these records and concluctiiig thc physicr-il examination of petitioner, the 

floard held that, “ji-]ii view of’the minimal rcstriction oj..itiobility oL the lower back and the 

normal and sensory examinations . . . , t h e  are no signil’lcant ohjcctivc tiiidings precluding tlic 

olficcr fi.01~1 perfuriiiing the fd l  duties o f a  New York Cily Pnlicc C)l’ticer.” (u,, 11 30.) ‘fhc 

Board also concludeci that tlic lumbar f’usion was for a dcgenerative liimbar spine. (u., 7 29.) 

While pelilioner undcrwcnt a serious I-iision surgery, petitioner’s own medical reports 

showed that his coldition was improving, aiid tlic 13oard’s examination iiidicatcd that petitioner 

had only iiiininial rcstriction mobility. Morcnvcr, in  i t s  prior reports, the Mcdical Board 

rcviewed iiiedical cvidcnce submitled by pctitioiier oi‘various conditions, including disc 

protrusions and cervical and luinbnr radiculopathy. ‘I’he l3oard consistently lbund, however, that 

petitioner’s physical cxaniiiiations did not corroboratc a tinding oldisability based on these 

conditions. (Scc e , ~ .  Medical Hoard Reports ol‘Apr. 12, 2002,lI 5 ;  April 11,  2003, 7 7; Feb. 13, 

2004,lI 19; Mar. 16, 2007,ll I O ;  Mar-. 21, 2008,lI 18.) ‘I’hc Board also repealedly I‘ound 

significant or subjective “guarding” or exaggeration of symptoms, on petitioner’s part, during the 

cxaniinations. (Apr. 12, 2002,lI 4; April 11 ,  2O03,11 6; 1;eb. 13, 2004, 7 18; Mar. 16, 2007, 7 10; 

Mar. 21,2008,11 18.) 

‘I’hc abovc cviclciicc constituted, at thc Icnst, “sonic crcdiblc cvidcncc” on which the 

Medical Hoard i ~ l i c d  lor its finding that petitioner was no t  disablcd For- policc duty. In  so 

hulding, the court linds that this is not ZI c x c  in which thc Medical I3oard failcd to carefirlly 

examine Ihc medical cvidencc subniittcd by petilioncr or to explain the rcasoiis for its 

dcterniiiiation that there wcrc insuffkient objective physical liiidiiigs to support petitioner’s 

claim ofdisaliility as a rcsult ol‘a line of duty accident. On tlic contrary, in this court’s 

cxperiencc, tlic J3oard’s reports were more tliorougli than is h c  13oai-d’s norm, and extensively 
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discussed pctitioncr’s physicians’ reports and diagnostic evidence, and its own physical findings 

and conclusions. To the extent that there was conflicting medical evidence as to whether 

petitioner could resume his normal policc dutics, it was for the Medical Board, not the court, to 

weigh this evidencc. (& Matter of HQrenstein v New York Cilv Empls. Retircment SYS., 88 

NY2d 756, supra.) Thus, tlic Board of Trustees’ determination of July 8, 2009, based on the 

Board’s recommendation, should be upheld. 

Accordingly, it is hereby OKDEKED that the petition is dismissed in its entirety. 

‘l’his constitutes the decision, order, and judgment of the court. 
rl /--. 

Dated: New York, New York 
September 24, 20 10 # 

, J.S.C. 
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