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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK:' PART 4 6  

X -------------______________l_ll___lf__ 

RENAISSANCE ECONOMIC DEVELOPMENT 
. CORPORATION, Index No. 101462/2010 

Plaintitf 

- against - 

EAST VILLAGE PET GROOMING SALON, INC., 
and JANE M. MARTINEZ, 

Defendants 

"---'--'-'------"-'------------------- x c:, 
LUCY BILLINGS, J.S.C.: 

I. B A C K  ROUND 

Plaintiff moves f o r  summary judgment in 

against defendants for the unpaid balance of a prorniBsory note. 

C . P . L . R .  § 3213. Defendants oppoae plaintiff's motioG\and crosa- 

move for summary judgment dismissing the complaint against 

defendant Martinez on the ground that she executed the promisaory 

note and related contracts solely in her capacity as President of 

defendant E a s t  Village Pet Grooming Salon, Inc., for  the 

corporation. C.P.L.R. 5 3212(b). Upon oral  argument, and a f t e r  

attempts to settle the action, t he  court grants plaintiff's 

motion against Ea8t Village Pet Grooming Salon, but denies 

plaintiff's motion against Martinez, and grants in par t  and 

deniea in part Martinez's cross-motion dismissing the action 

against her ,  for the reasons explained below. 

To be entitled to summary judgment in lieu of a complaint on 

a promisaory note, plaintiff must preaent evidence of ita 
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execution and delivery, plaintiff's demand for payment, and 

defendants' nonpayment. C . P . L . R .  § 3213; solorno n v. L a n w  I 66 

A.D.3d 508 (1st Dep't 2009); B o d s  Fin., I n c .  v. KeatreLI. Tech.. 

m, 4 8  A.D.3d 230, 231 (let Dep't 2008); m b u m ,  Pincus &glJj&y 

m, 11 A.D.3d 327 (1st Dep't 2004); Alard, 

L.L.C. v. WeiBB, 1 A.D.3d 131 (1st Dep't 2003). Upon that 

showing, the burden shifts to defendants to demonstrate factual 

issues to defeat plaintiff's motion and require a trial. 

National Bank ~f N, Am. v. Alizio, 103 A.D.2d 690, 691 (1st Dep't 

1984)~ d f ' d ,  65 N.Y.2d 788 (1985); BronsniGk V. Br iWman, 30  

A.D.3d 224 

ve Sanavi L t d . ,  S x k e t  i v.  &eo& , 26 A.D.3d 298 (1st Dep't 

(1st Dep't 2006); T a m  Uh&Lra ragi pia Ticaret Tur zim 

2006); Korea F i r a t  Bank of N.Y! v ,  NQah mters . ,  Ltd., 12 A.D.3d 

321, 322 (1st Dep't 2004). 

11. THE UPJDISP UTED C O m C T S  

Plaintiff relies on a Loan Agreement and Promlesory Note, 

both dated January 16, 2008, in which defendant East Village P e t  

Grooming Salon, Inc., promised to repay a $30,000.00 loan from 

plaintiff in monthly installments with interest at 8 %  per year, 

and an Amendment dated February 5, 2009, reducing seven monthly 

payments under the agreement and note. Although none of these 

contracts on i ts  face, nor plaintiff's witness and DireFtor of 

Operations, S i u  Kwan Chan, indicates he was present when they 

were executed, the signature of defendant Martinez on each is 

acknowledged by a notary, which is m m a  fac ie evidence that 

Martinez executed the contracts. C.P.L.R. § 4538; u i c o  v. 
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F.G.G . proda., Inc., 71 A.D.3d 429, 434 (1st Dep't 2010); Arthas 

v.  Rene wal Art$ Realty Corn. , 22 A.D.3d 327, 328 (1st Dep't 

2005); Seaboard $ur, C 0. v. E a r t u  ine  C Q ~ .  , 262 A.D.2d 253 ( l e t  

Dep't 1999) ; 01,vmpu s Serv icins, &,E). v.  bee , 56 A.D.3d 537 (2d 

Dep't 2008). 

To rebut plaintiff's evidence of due execution and defeat 

summary judgment, defendants must present clear and convincing 

evidence t h a t  Martinez's signature was forged. Cicalc v. 

 via Bank N , A , ,  56 A.D.3d at 392, 393 (1st Dep't 2008); 

1 , 262 A.D.2d at 253; Brown 

J De V. , &  C w t r .  Co m . ,  65 A.D.3d 510, 

511-12 (2d Dep't 2009); Job n D e e m  Ins .  Co. v. GBE/Alaaia Corn.,  

57 A.D.3d 620, 621-22 (2d Dep't 2008). No evidence, however, 

suggest8 any relationship between plaintiff and the notary, fo r  

example, or any irregularity in t h e  contracta' execution. & 

McKenna v. Double G De v .  C o n , ,  251 A.D.2d 202, 203 (1st Dep't 

1998); , 17 A.D.3d 889, 892 (3d Dep't 2004). In 

fact, the evidence indicates defendant corporation took action 

cormistent with their execution, by making payments according to 

t h e  contracta' terms. v. Poub l e  G Dev, Corn. , 251 A.D.2d 

at 203; pIplacAd i v. Gxuder , 135 A.D.2d 395, 396 (1st Dep't 

1987); Four Sea S O ~ B  HQt.el  Jitd. V. V innik, 127 A.D.2d 310, 314 

(1st Dep't 1987). Artisaa v. Re-ka Realtv Corn. I 2 2  

A.D.3d at 328. 
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111. PE FENDANTS RESPECTI VE LIABIJiS; TY 

A.  THE LOAN Ac3-, PROMISS ORY NOTE, ,W MENT 

A f t e r  June 3 0 ,  2 0 0 9 ,  however, defendants made none of the 

payments to plaintiff due under the contracts, leaving a 

$24,230.36 balance. Under t h e  Promiasory Note, this default in 

payment, without further demand for payment or notice to cure, 

accelerated the e n t i r e  principal as due, with accrued interest. 

Plaintiff's evidence t h u s  demonstrates its entitlement to summary 

judgment in lieu of a complaint against the promisor. Solomon V. 

Lapqe r ,  66 A.D.3d 5 0 8 ;  DnS Part nerg v. Ce lea=, 6 A.D.3d 347, 348 

(1st Dep't 2004) ; u d ,  L . L . C ,  v. Weisa, 1 A.D.3d at 132; Doland 

v. Indah Kist: Fin. (IV) m~~;ritAu , 2 9 1  A . D . 2 d  342  (1at Dep't 

2002). 

Under the Loan Agreement and Promissory Note, the only 

borrower i a  Eaat Village Pet Qrooming Salon, Inc. The agreement 

expressly provides t h a t  it is between that entity and plaintiff. 

The note obligates only that entity to make payments to 

plaintiff. Neither contract mentions Martinez in the text. Each 

contract lists her name under the signature line only as signing 

for the signing party t o  the contract, the borrower I E a B t  Village 

Pet Grooming Salon, Inc. 

BORROWER: East Village Pet Grooming Salon, Inc. 

Jane M. Martinez, President 

Aff. of Siu Kwan Chan, Exa. A at 8 and B at 3 .  When a signature 

appears immediately a f t e r  "By: II it indicates that she Itwas acting 

in B representative capacity." JP Morsa n Chase Bank, N . A .  v .  
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G@llDOl 'nt Inc., 54 A.D.3d 366, 368 (2d Dep't 2008). She also 

signed her aignature on the line as "Jane M. Martinez, 

President." Chan A f f . ,  Exa. A at 8 and B at 3 .  She executed the 

Amendment to the loan similarly: 

Jane Martinez, President 
EaEtt Village Pet Grooming Salon, Inc. 

Id., Ex. E. Nevertheless, the Loan Agreement and Promissory 

Note, along with the Amendment, absent any evidentiary rebuttal 

by defendants regarding East Village Pet Grooming Salon's 

liability, are at minimum grounds to grant plaintiff summary 

judgment againat that defendant, E a s t  Village Pet Grooming Salon, 

I n c . ,  fo r  $24,230.36, with interest at 8 %  per year from July 1, 

2009. C.P.L.R. § 3213. 

Regarding Martinez's individual liability, the Loan 

Agreement, Promissory Note, and Amendment aigned by Martinez and 

notarized a l l  provide that she is executing the contracts as the 

President of the corporate defendant and for it. Diaz v ,  Siesea, 
23 A.D.3d 251 ( U t  Dep't 2005) ; Korea F i w t  Bank of N.Y. v. Noa h 

t e rs ,  , Ltd., 12 A.D.3d at 322; 1 He 1 o., 305 

A.D.2d 217, 218 (1st Dep't 2003). None of these contracts 

identifies her as an obligor or a co-obligor with the corporate 

defendant; otherwise provides that she and the corporation both 

are obligated under the  contract, J50 Broadwav Ass oc, N.Y. 

A ~ ~ o c . ,  J I , ~ ,  V. Bod ner ,  14 A.D.3d 1, 3-4 (1st Dep't 2004); 

Herman v. N e 4 ~  & n a r d  CQ, , 305 A.D.2d at 218; m a t  C anital 

Asset Mqt. v .  Nprth &TI. Cmor t iu tq  , 286 A.D.2d 263 (1st Dep't 
. .  . .  
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2001); or includes her signature in her individual capacity 

separately from her signature on behalf of the corporation. & 

44th-47th Rea lty Aagpc. v .  Fuentee , 5 A.D.3d 207, 208 (let Dep't 

n e o r t i m ,  286 2004); First Carsi$al Aaeet  Mst . v, Noxt h Am. Co 

A.D.2d 263. On this basis, the court denies plaintiff's motion 

f o r  summary judgment in lieu of a complaint against defendant 

Martinez and also grants her cross-motion for  summary judgment 

dismissing plaintiff's action against her insofar as t he  motion 

and cross-motion are based on the Loan Agreement, Prorniaaory 

Note, or Amendment. C.P.L.R. § §  3212(b) and ( e ) ,  3213; iaz v, p 
w, 23 A.D.3d 251; wav ASSQC. N . Y .  Aeaoc. I J1.P. V. IS0 Broad 

m, 14 A.D.3d at 0 - 9 .  

B. THE PERSONAL G u m  TY 

To recover against Martinez, plaintiff also relies on a 

Personal Guaranty, also dated January 16, 2008, and listing the  

borrower as East Village Pet Grooming Salon, Inc. 

introductory description the guaranty is Ilgiven by Jane M. 

Martinez the undersigned (the 'Guarantor'), to induce the 

agreement of Renaissance Economic Development Corporation . . . 
to make a loan to Eaet Village Pet Grooming Salon, Inc. 

'Borrower'),ll Chan Aff., Ex. C at 1, the text that follow6 does 

not mention Martinez further. It continues to refer simply to 

"the undersigned Guarantor," & at 1, 3 ,  and llGuarantor.Il j& 

at 2-3. Just like the loan and note, the guaranty lists her name 

While in an 

(the 

under the signature line as signing for the 

the guaranty,  the borrower East Village Pet 

undersigned party to 

Grooming Salon, Inc. 
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On the signature line she also signed her signature, again before 

a Notary Public, ae "Jane M. Martinez, President." 

BORROWER: East Village Pet Grooming Salon, Inc.  

BY: 
Jane M. Martinez, President 

at 3 .  Thus, even the Personal Guaranty signed by Martinez 

and notarized provides t h a t  she is executing the guaranty as the 

President of the corporate defendant and for it. pNC Cani . td  

Recoven v .  Mechaacal Parkins Svs. , 283 A.D.2d 268, 270 (1st 

Dep't 2001) ; w e  PI idland Bank v. PsulaQ n, 199 A.D.2d 208, 209 

(1st Dep't 1993) ; R epublic ,Natl. m k  o f N.Y. v ,  GSO I nc,, 177 

A.D.2d 417, 418 (1st Dep't 1991); Ghem i cal Ban k v.  Mast e r E ,  176 

A.D.2d 591 (1st Dep't 1991). 

Only where t h e  guaranty expresses its purpose ae "given by 

Jane M. Martinez the undersigned (the 'Guarantor'), to induce the 

agreement of Renaissance Economic Development Corporation . . . 
to make a loan to E a s t  Village Pet Grooming Salon,t1 Chan Aff., 

Ex. C at 1, does the guaranty identify her aa the guarantor. The 

text of the obligation undertaken nowhere identifies her ae a 

guarantor or co-obligor w i t h  the corporate defendant, m i n e  
Midland Bank v .  Pol.,llso n, 199 A.D.2d at 209; Renublic Na tl, B& 

of N.Y, v. GSO Inc., 177 A.D.2d at 418; Che pica1 Bank V.  Masters, 

176 A.D.2d 591; auberq V. M c C a  , 289 A.D.2d 915, 916 (3d 

Dep't 2001); nor identifies Eaet Village Pet Grooming Salon, 

Inc., as an obligor whose debt she is guaranteeing; nor providea 

t h a t  both she and the corporation are obligated under the 

contract. Weissman y , m o  rm D& ' ,  88 N.Y.2d 437, 447 (1996); 
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Math i a e  & Car r ,  I n c .  v. Ma& 13 A.D.3d 148 (1st Dep't 2004); 

Carum v. Nort h eaet mersencv,Mwj, ABSQ c., P.C. , 54 A.D.3d 524, 
526-27 (3d Dep't 2008) ; JP MQrsan C haee Bank, N.A. v. Ce llnoint 

Jnc . ,  54 A . D . 3 d  at 367-68. j&g N.Y. Qen. Obligs. Law § 5-701(2); 

CIT Group/ Bus, C s e a t ,  Inc. Y. Wale ntaB, 28 A.D.3d 224 (1st Dep't 
2006); BKO nx Store E m i n .  C o , ,  Inc. v .  Westbuv Brook1m Assoc. ,  

L P 16 A.D.3d 119, 120 (1st Dep't 2005); 15Q Broad way A sepc 8 - . I  

p,Y. ASSOC.. J I . P .  V. Bodria , 14 A.D.3d at 3, 7-8; PC Ware Iatl, 

v. J inma Computer C p .  , 299 A.D.2d 271, 272 (lat Dep't 2002). 

Instead, the guaranty provides that: "FQF valuable 

COD8 ideratioq, the uncle r s i d  Guarantor , . . guarantees the 

punctual payment when due . , . of the principal of and interest 
on . . . the Promissory Note . . . . I 1  Chan Aff., Ex. C at 1 

(emphases added).  

1. Jnte rpretiaq the Gus r an tv  ACCQ rdins t o  I t e  
Literal  Terma 

While "agreements are construed in accord with the partieec' 

intent , II Gsee nfield v. PhiXles Records 98 N.Y.2d 562, 5 6 9  

(2002) , expressed here as given by Martinez, IIthe undersigned, 

to induce plaintiff's agreement "to make a loan to East Village 

Pet Grooming Salon,Il Chan Aff., Ex. C at 1, the "beat evidence of 

what pa r t i e s  to a written agreement intend ia what they say in 

their writing. 'Greenfie Id y t  Ph ilLea Records , 98 N.Y.2d at 569; 
Slamow v, Del CoL , 79 N.Y.2d 1016, 1018 (1992); ?N 14 FK Corn . v. 

Weigsrnan v.  Sinom Pe li, 88 N.Y.2d at 446; S l a t t  v. S l W U  I 64 

One Trust Ca., WJIA., 37 A.D.3d 272, 274 ( l e r t  Dep't 2007). 

N-Y .2d 966, 967. (1985) . Here, Martinez is not clearly lithe 
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undersigned, who '!guarantees the punctual payment. II Chan Aff. , 

Ex. C at 1. InBtead, "the undersignedf1 is the "BORROWER: East 

Village Pet Grooming Salon, Inc. BY: Jane M. Martinez, 

President," at 3 ,  again indicating that she I t w a s  acting in a 

representative capacity. II JP. Mo rqan Chae e Bank, N, A. Y. 

lnoiat I n c . ,  54 A.D.3d at 368. 

Moreover, the partiea further express "in their writing,'I 

a e e n f i e l d  v .  p'Jle8 Reco-, 98 N.Y.2d at 569; Slamow v. Del 

(&l, 79 N.Y.2d at 1018; JW 14 FK CO rR, v.  Ba nk One T rust Co, 

N , A .  , 37 A.D.3d at 2 7 4 ,  that "the undersigned, II who ''guarantees 

the punctual payment,Il was to receive Ilvaluable consideration.Il 

Chan Aff., Ex. C at 1. Significantly, neither the Personal 

Guaranty, nor any of the other contracts, nor any other evidence 

articulates or otherwise indicates Martinez received any 

consideration from plaintiff, in contrast to Eaet Village P e t  

arooming Salon, Inc., which received the $30,000.00 loan. &g 

B K J W  Store Eauin. Co., Xnc. v .  Weptburv Brooklvn Awsoc I L . P .  , 

16 A.D.3d at 120; CQmD uter Co, , 299 A.D.2d 

at 272; & m e r  ican Exnre~s Bank v. S ~ i s e  Puwto RLCO , 226 A.D.2d 
158, 159 (1st Dep't 1996); A t l a  n tJc Ban k of N.Y. v. BertQLid 

Indus., 183 A . D . 2 d  591, 592 (1st Dep't 1992). 

Thus the Personal Guaranty does not, completely, plainly, 

and unambiguously, identify Martinez as t h e  guarantor or express 

a promise that she individually will pay East Village P e t  

Grooming Salon's debt under the Promiesory Note. 

contract terms to that effect, enforcement according to such 

Absent explicit 

. .  
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terms is i rnpo~sible .  Mathla  & C arr, Inc v, plgGl4 i n i ,  13 A.D.3d 

148; L o w i n q e r  v. Lowinser , 287 A.D.2d 39, 45 (let Dep't 2001); 

Jan w c m d n m ; l v  Co 11 e , c t ion ,  V , - i s  B o o b ,  284 A.D.2d 163, 

164 (1st Dep't 2001); S o u d  D i&rib .  Corn - v. R icbmod, 213 

A.D.2d 178, 179 (1st Dep't 1995). Vem ont Teddv Bear v. 538  

Madiem Realtv Co ., 1 N.Y.3d 470, 475 (2004) ; V. 

Phillee Recorda , 98 N.Y.2d at 569-70; R/S ASBQ c. v.  Ne W YQr)c J& 

Bev. A u t  

Performance Corn, , 97 N.Y.2d 195, 198 (2001). Insofar as the 

terne create an ambiguity, the  court may r e s o r t  to extrinsic 

h., 98 N.Y.2d 29, 32 (2002); Relsa v.  F-C iI31 

evidence to clarify the  ambiguity. Jan Wo&er F a n  ilv QJJectioIl 

v .  Abas ia B ~ o k s ,  284 A.D.2d at 164; C a r u m  v ,  NQrtbeaet Em emencv 

Ned. ASBQC . ,  P.C., 54 A.D.3d at 527; a Mors qn C b B e  Bank, N m  A. 

v .  C e l l p 9 b t  Inc. , 54 A.D.3d a t  367-68; United States F id. 66 

Guar. Co. v.  Delmwx Dev. P r  a t n a r a ,  LL C , 14 A.D.3d 836, 838 (3d 

Dep't 2005). See Bumos v.  Metru -North CQrnmute r R . R , ,  4 0  A.D.3d 

3 7 7 ,  378  (1st Dep't 2007). 

2. J n t e r q r e t  ins the Gua r an tv  ACCQ rdins t o  I ts  Purpose 
and $Q as to Give the Gu arantv Mea ninq 

Silence regarding Martinez's status as a guarantor ,  on the 

other hand, would ''not equate to contractual ambiguityll and 

therefore would dictate nonenforcement of the Personal Guaranty 

against Martinez. Greenfield v, Phillea R e C o r a  , 98 N.Y.2d at 

573. Its expression of purpose, however, breake a total silence 

on i n t e n t :  specifically, that she guarantee repayment to induce 

plaintiff to lend to E a s t  Village Pet Grooming Salon. C a r u w  v, 

eruenw&d. Aaaoc, P . C .  I 54 A.D. 3d at 526. A 
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guaranty depends on an i n t en t  that one party aa guarantor is 

bound to a second party, here plaintiff, "as creditor to pay a 

debt contracted by a third party," here E a s t  Village Pet Grooming 

Salon, "either immediately upon default of the third party or 

after attempta to effect collection from the third party have 

failed. Cbe mica1 Bank v. Melt zer, 93 N . Y . 2 d  296, 3 0 2 - 3 0 3  

( 1 9 9 9 ) .  Guarantor statua "depends on the respective roles of the 

parties and the nature of the underlying transactionf1 at 303; 

analysis of the transaction "as an integrated whole,Il & at 304; 

and examination of the context in which the guarantee was given. 

Deal. sa. v. Bank v. SQmmel: , 8 N.Y.3d 3 1 8 ,  3 2 4  ( 2 0 0 7 ) ;  m u s o  v. 

NQmt heast Emerqencv Med, ABaoc., I! . C p ,  54 A.D.3d at 527;  Bronx 

$tore  Ecru in. Co., Inc. v. Weatburv B r o o k 1 m  Aswoc. , L . E l , ,  16 

A.D.3d at 120; 150 Broadwav A S ~ Q G ,  N.Y. Ae B O G , ,  J , , P ,  v .  Bodner, 

14 A.D.3d at 7. 

Viewing the guarantee in light of the parties' respective 

roles and the Promiesory Note creating the debt, interpretation 

of the guaranty such t h a t  "the undersigned," Chan Aff., Ex. C at 

1, the "BORROWER: East Village Pet Grooming Salon," A at 3 ,  

which received the ltvaluable consideration,Il A at 1, is the 
guarantor, would position the corporate defendant as the 

guarantor of its own debt. 

the guarantee unnecessary, since the promissory note already 

bound the corporate defendant, Feiesman v.  S i n o m  Deli, 8 8  N.Y.2d 

at 4 4 7 ;  1 r t Co A . ,  37  A.D.3d at 

2 7 4 ;  150 Broadway A ~ s o c .  N.Y.~880c., L . P .  v. Bod ner, 14 A.D.3d 

, Such an interpretation would render 

. -  
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at 3 ;  9Tp Morqa n Chase Bank, N J , A .  v.  ce11Do int Iac, , 54 A.D.3d at 

368; lleuperfluoua, a view unsupportable under standard principles 

of contract construction,Il &iwverp Fund for C lient Protect ion 

stflte 0 f N.Y. v, l3@ Leumi  T r m  t co. 0 f N.Y., 94 N.Y.2d 398, 404  

(2000) ; C O ~ U ~ L l B  Park Co Q v. D e p s r t m e  n t  ~f Houa. PreHerv. & 

peV. of CitV Of N.Y. , 80 N.Y.2d 19, 30-31 (1992); B ~ Q  w n  v .  

B u s u e r s ~  Leade rBhip G ~ Q -  , 57 A . D . 3 d  212, 213 (1st Dep't 2008); 

kz > k  One Truat Co., N . A . ,  37 A . D . 3 d  at 274; 

Suff9l.k cou n tv  Water Autb. v. Villase of G r e m m  rt, 21 A.D.3d 

947, 948 (2d Dep't 2005) ; and llmeaninglessll--equally contrary to 

thoee principles. Beal Sa v.  Ban k v. Sornme r, 8 N.Y.3d at 324; 

Feiafl man v-arm De 1 i ; 88 N.Y.2d a t  447; pel iancg Conats. Ltd 

v. Kennellv, 70 A.D.3d 418, 419 (1st Dep't 2010); Stonebridqe 

L t d ,  LLC v. Nornura Intl P J C  , 68 A.D.3d 546, 548 (let Dep't 
2009); 150 Brs-av A ~ s o  c ,  N.Y, Aeaoc.,  L . P .  v .  B o d n a ,  14 A.D.3d 

at 6. Such an interpretation therefore llrnuat be rejected." Id. 
at 8. &g Columbue Park Corn. v.  Dsp3tme nt of H o w ,  PreBenr .  & 

Dev- Qf  C itv of N.Y. , 80 N.Y.2d at 31; Wgostsr 76 LLC v. 

tanfard, 58 A.D.3d 440, 481 (1st Dep't 2009); L e h m  BroS .  

Holdinqs, Xnc. v. .Watt;, 34 A.D.3d 290, 291 (1st Dep't 2006); 

Canital Rewverv v. M e c h a c a l  P m s  S y s . ,  283 A.D.2d at 270- 

71. 

3. Conclusion 

Given the inconsistent terms and interpretatione, the 

Personal Guaranty is ambiguous as to whether Martinez is the  

guarantor. $0 und D i e t r i b .  Corn. v. Richmo nd, 213 A . D . 2 d  at 179; 
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. . . . . .- 

K e t f X  Publ. v.  $hapole kv, 189 A.D.2d 591 (1st Dep't 1993); Camso 

v.  Northeast Emerqeacr Med. Assoc., P.C., 54 A.D.3d at 526-27; 2 

MQrqan C h a w  Bank, N , A .  v. C d  lmint Inc,  , 5 4  A.D.3d at 368. The 

guaranty on the one hand expresses the parties' intention that 

she guarantee repayment of the loan, CarusQ v. NortheaBt; 

1 . P. ., 54 A.D.3d at 526, but on the other 

hand never recites t h a t  ahe dqes promise to plaintiff to pay the 

debt E a s t  Village Pet Grooming Salon agreed to pay. & at 5 2 7 .  

Since the record on this motion f o r  summary judgment in lieu 

of a complaint is confined mainly to the contract documefits and 

contains l i t t l e  extrinsic evidence, this record does not resolve 

the issue. dp Morqain Chase Bp nk, N.A. v. Cellno i n t  Inc., 54 

A.D.3d at 368. See C . P . L . R .  8 3213; 1 I 00 

, N.Y.2d at 4 4 4 ;  Kerln vI KaUmaq, 2 9 6  A.D.2d 336, 3 3 7 - 3 8  (1st 

Dep't 2002); Ian Woo dner Family C d l e c t i o n  v. Abarls B ~ o k ~ l ,  284 

A.D.2d at 164. While it might be assumed that plaintiff lender 

and economic development corporation drafted the contracts t o  use 

routinely with borrowers and guarantors, including defendants, 

the record does not diaclose even those critical facts, except as 

to the Amendment, which plaintiff presented to defendants, and 

Martinez signed f o r  the corporate defendant, on plaintiff's 

letterhead. Such facte, for example, would bear heavily on 

resolution of the ambiguity, requiring it to be construed against 

the drafter. Cowen 6e Co.  Y .  An&rson , 76 N.Y.2d 318, 323 (1990); 
Jacobeon v. Saeaowey , 66 N.Y.2d 991, 993 (1985); Busqos V. Metro, - 

pJQrth Commute r R . R .  , 40 A.D.3d at 378; 150 Froadwav Assoc. N.Y. 
- -  . -  
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Ageoc,, L.P. v .  sod ner, 14 A.D.3d at 8 .  On these grounds, the 

court  denies plaintiff's motion f o r  aummary judgment in lieu of a 
complaint against defendant Martinez, per i n  v.  KaufmaP I 296 

A.D.2d at 3 3 8 ;  Ian Woodne r m l v  ColJect ion v. Abar i a  B Q Q ~  , 284  

A.D.2d at 164; Keter P&l, v R  Sham lakv, 189 A.D.2d at 592, but 

also deniea her cross-motion f o r  aummary judgment @ismissing 

plaintiff's action against her insofar as it is based on the 

h i m  & Personal Guaranty. C.P.L.R. 3 5  3212(b) and ( e ) ,  3213; Mat 
Distrib. Corn. V .  carrf Im,  v .  Mansin i, 13 A.D.3d 148; Saund 

. 

v. Nort heast merse ncv Med. ond, 213 A.D.2d at 179; Carum 

A R ~ C . ,  P,C., 5 4  A.D.3d at 529-30. 

IV. prspos 1TI.QN 

In Bum, the court  grants plaintiff's motion for  summary 

judgment In lieu of a complaint against defendant East Village 

Pet Qrooming Salon, Inc., for the unpaid balance of the 

Promiaaory Note dated January 16, 2008, $24,230.36, with interest 

at 8 %  per year from July I, 2008. C.P.L.R. § 3213. The Clerk 

shall calculate the interest up to the date the  judgment is 

entered and enter the t o t a l  judgment forthwith. The court 

otherwise denies plaintiff's motion for summary judgment in lieu 

of a complaint. Id. The court grants defendant Martinez's 
croes-motion for summary judgment and dismisses plaintiff's 

action againat her  insofar ae it is baaed on the Loan Agreement, 

Promissory Note, or Amendment, but denies her cross-motion for  

summary judgment inaofar asI plaintiff's claim againet her is 

based on the Pereonal Guaranty. C.P.L.R. 5 3212(b) and (e). 

7 
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Within 20 days a f t e r  service of this order with notice of 

ent ry ,  plaintiff aha11 serve and file a complaint againat 

Martinez. 

aeme and file an answer. Weisaman v. $ i m r m  Deli, 8 8  N.Y.2d at 

Within 20 days after service of a complaint, she shall 

4 4 5 ;  Cherlin v. Epstein , 261 A.D.2d 345 (1st Dep't 1999); C m c m d  

Aseete Fin. C o w .  v. Radebausb , 172 A.D.2d 446, 447 (1st Dep't 
1991); Combine Xntl. v.  Berklev , 141 A.D.2d 465, 468 (1st Dep't 

1988). See -2 V. BarTQ w B , 94 N . Y . 2 d  624, 628 ( 2 0 0 0 ) .  Thia 

decis ion con~titutes the  court's order and judgment. The court 

will mail copies to the parties' attorneyel. 

DATED: September 13, 2010 
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LUCY BILLINGS, J.S.C. 
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