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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: XAS PART 6 
y 1 - I - I - - - - - - c - L - - - - - c - - I - - - I - - - - - - c - - - - - - - - c  X 
ELAINE THOMPSON, 

Index No. 1 16079/09 
Petitioner, 

JOAN B. LOBIS, J.S.C.: 

Respondent Imperial Capital, LLC, (“Imperial”) moves, by order to show caw, for an order 

dismissing the petition for failing to state a cause of action and failing to state kcts sufficient to constitute 

grounds for the relief sought. For the reasons discussed below, the motion is denied and the matter is set 

down for a hearing. Respondent Mal Cooper &a Melvin Cooper, proceeding ptp ae, put in an affidavit 

requesting the m e  relief. Mr. Cooper’s request is denied for his failure to properly cross-move for thu 

relief C.P.L.R Rule 221 5) and for the reasom discussed below. 

On or about November 16,2009, petitioner commenced this special p r o d i n g  for a judgment 

pursuant to Debtor and Creditor Law Q 273, alleging that a conveyance of unit 45-K located In 721 Fifth 

Avenue in Manhattan from Mr. Cooper to Imperial was fraudulent and void. On or about February 4, 

2010, respondcntJ attempted to dismiss the petition (Motion Sequence Number 002) on grounds sidlar 

to those in the instant order to show caw; however, the court dismissed the motion due to the fact that 

it w a ~  not noticed properly and contained several Imgularities. 
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When deciding a motion to dismiss for failure to state a cawc of action, the court must 

assume “the truth of the petition’s material allegations and the reasonable inferences therefrom.” Y & Q 

v. Bd. of -vc P- 278 A.D.2d 173 (1st Dep’t 2000). 

Under Debtor Creditor Law 0 273, in purtinent part, “[c]vcry conveyance made , . by a person who is or 

will be thereby rcndarad insolvent is fraudulent as to creditors without regard to his actual intent if the 

conveyance is made, , . without a fah consideration.**’ A plaintiff in a pending lawsuit is considered a 

creditor. & m e  of -Goldman. 297 A.D.2d 541,542 (1st Dep’t 2002), 

In the petition, pctitioner alleges that she commenced a lawsuit against Mr. Cooper on or 

about August 14,2002, seeking monetary damages. The petition sets forth that on April 20,2006, Mr. 

Cooper conveyed real property owned by him to Imperial, a company partially owned by Mr. Cooper. 

Petitioner further alleges that the conveyance of property was made without consideration and attaches 

copies of a deed and transfer documents in support of this claim. Petitioner alleges that the conveyance 

rendered Mr. Cooper insolvent. Petitioner further alleges that a judgment was docketed in her favor and 

against Mr. Cooper on September 4,2009 in the form of a sum of money exceeding $4 million. 

In support of the motion, Imperial disputes the veracity of the allegations. Imperial asserts 

that Mr. Cooper was not rendered insolvent by the conveyance nor was he insolvent at the time of the 

I The court notes that petitioner did not maintain a cause of action under Debtor Creditor 
Law 6 273-4 which states that “[e]vmy conveyance madu without fair consideration when the 
pcrnon making it is a dafendant in an action for money damages or a judgment in such an action 
has been docketed against him, ia fraudulent as to tha plaintiff in that action without regard to the 
actual intent of the defendant if, afier final judgment for the plaintiff, the defendant fails to aatisf)l 
the judgment.” 
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conveyance; that the Conveyance was made with adequate consideration; and that Imperial was a good faith 

purchaser. At this juncture, Imperial’s arguments cannot be considered, because on a motion to dismiss 

for failure to state a c a w  of action, the court must examine ‘%he sufficiency of the pleadings. . [and not] 

CO” 

30 A.D.3d 349,350 (1 st Dep’t 2006). Here, the allegations in tha petition sufficiently set forth a cause 

of action under Debtor Creditor Law 0 273. 

the sufficiency of the evidence underlying thc pleadings,” 

As discussed in the prevIow court conference held on June 8,201 0, a hearing is requirtd 

to settle the facts r a i d  by the petition. Therefore, the issues of whether Mr. Cooper’s conveyance of real 

property known m 45 K at 721 Fifth Avenue in Manhattan to Imperial was made while Mr. Cooper was 

insolvcnt or rendered Mr. Cooper insolvent BPQ was made without consideration will be submitted to a 

special referee in order to hear and report, or hear and determine, if the parties so stipulate in writing, 

pumuant to C.P.L.R 8 43 17. The separate order dated June 8,20 10 referring the matter to the Ofice of 

the Supervising Ref- and attached hereto is modified to reflect thet the only issues for the special referee 

to hear am whether Mr. Cooper’s conveyance of real property known as 45 K at 721 Fifth Avenue in 

Manhattan to Imperial was made while Mr. Cooper was insolvent or rendered Mr. Cooper insolvcnt BLgQ 

was made wlthout consideration. Accordingly, it is hereby 

ORDERED that Imperial's motion is denied; and it is fhther 

ORDERED that the issues of whether Mr. Cooper’s conveyance of real property known as 

45 K at 721 Fifth Avenue in Manhattan to Imperial IssueJ of whethor Mr. Cooper’s conveyance of real 
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property known 89 45 K at 721 Fifth Avenue h Manhattan to Imperial was made while Mr. Cooper was 

~ 

insolvent or rendered Mr. Cooper insolvent was made without consideration, is rafcrred to a special 

refma in order to hear and rep& or hear and determine, if the partics so stipulatu in writing, pursuant to 

C.P.L.R 0 43 17. (See separate order dated June 8,2010 as modified herein); and it is m e r  

ORDERED that a decision on the petition shall be held in abeyance pending receipt of the 

report and recommendations of the special referee and a motion pursuant to C.P.L.R. Rule 4403 or receipt 

of the determination of the special referee or the designated referee; and it is further 

ORDERED that in the event the parties do not agrcc to hear and determine, following the 

filing of the report and notice to each party of the filinB of the report, petitioner shall move to confirm or 

reject all or part of the report within fifteen (15) days after notice of the filing of the report. If petitioner 

fails to do so, then rcspondcnt shall so move within thirty (30) days after notice of the filing is given. 

Dated: Septernber~~,  2010 

x JOAN B OBIS, J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YO* 
COUNTY OF NEW Y W K  
I.A. PART [Q 

V.  

T h i s  matter hereby ia asarigned to the Office of the $apemising 
Befarem for  designation of a Special Referee to (hew ,fl nd rqport 
W i t h  rsqqxrtp-tendations) (hear and 8etqr;minq gtzysua,g.t: ~ C J  t h v .  s t ipu-  

b a t e l y  dngsr. -Pending receipt of the Special 9sfersea report ,  
f inab  determination of t h i o  matter is held in abeyance. 

The clerk s h a l l  deliver a copy of this order to the officpa 

oCk aq, 
- O r -  

of t h e  Supervising Referee forthw th. 
?I<*= 4Q M a t  su5.dda (*MU 

This constitutes the decision and order of the court. 

D e b t '  ' J.S.C. v 

For S u p r v i a i n g .  aef sree ' s Use 

Assigned to S p e c i a l  Seferee 
Date 

Supervis ing Referee 
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NEW YORK COUNTY SUPREME COURT - SPECIAL REFEREE CALENDAR 
HON. JACQUELINE W. SILBERMANN, PRESIDING JUSTICE (PART 50R) 

Plasse attach thh form to a copy of the order of rafercnca or transcript and flla, aa soon a~ possible after issuance and in my event 
within 60 days thereof, with: 

. Special Rsfm Clark - Motion Support Omca 
60 Centre Street - Room I 19, New York, New York 10007 

- - You will ba notiffed by mail of the date and time of the hearing. - - Plsssa direct all lnquiriw to the Special Rsfurce Clark (374-5657); DO NOT contact Part JOR. - Plslua consult the coun’i website (ww.c- (see “Justices’ Rules” under “Coultho~se Operations”; 
the mlas arc listed under Hon. Jacqueline W. Silbennnnn, Part SOR)) or the New York Law Journal website for the Rules of Part 
5OR - - Usually, casm arc’asrignsd to a Referee and the hwhgcommences on tho original hcarlng date. Counsel therefore should bc 
prepared with witnesses and evidence on tha original date. Counsel ate rquired to consult with all advcrsarlas in regard to requests 
or applications for an adjournment. See Part SOR Rules. 
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