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JOAN B. LOBIS, J.S.C.:

Respondent Imperial Capital, LLC, (“Imperial”) moves, by order to show cause, for an order
dismissing the petition for failing to state a cause of action and failing to state facts sufficient to constitute
grounds for the relief sought. For the reasons discussed below, the motion is denied and the matter is set
down for a hearing. Respondent Mel Cooper a/k/a Melvin Cooper, proceeding pro se, put in an affidavit
requesting the same relief. Mr, Cooper’s request is denied for his failure to properly cross-move for the

relief (Sge C.P.L.R. Rule 2215) and for the reasons discussed below.

On or about November 16, 2009, petitioner commenced this special proceeding for a judgment
pursuant to Debtor and Creditor Law § 273, alleging that a conveyance of unit 45-K located in 721 Fifth
Avenue in Manhattan from Mr, Cooper to Imperial was fraudulent and void. On or about February 4,
2010, respondents attempted to dismiss the petition (Motion Sequence Number 002) on grounds similar
to those in the instant order to show cause; however, the court dismissed the motion due to the fact that

it was not noticed properly and contained several irregularities.




[* 3]

When deciding a motion to dismiss for failure to state a cause of action, the court must
assume “the truth of the petition’s material allegations and the reasonable inferences therefrom.” Y & O
Holdings (NY). Inc. v. Bd, of Managers of Executive Plaza Condo., 278 A.D.2d 173 (1st Dep’t 2000).
Under Debtor Creditor Law § 273, in pertinent part, “[e]very conveyance made . . . by a person who is or
will be thereby rendered insolvent is fraudulent as to creditors without regard to his actual intent if the

conveyance is made . , . without a fair consideration.”' A plaintiff in a pending lawsuit is considered a

creditor. See Estate of Goldman v. Goldman, 297 A.D.2d 541, 542 (1st Dep’t 2002).

In the petition, petitioner alleges that she commenced a lawsuit against Mr. Cooper on or
about August 14, 2002, seeking monetary damages. The petition sets forth that on April 20, 2006, Mr.
Cooper conveyed real property owned by him to Imperial, a company partially owned by Mr. Cooper.
Petitioner further alleges that the conveyance of property was made without consideration and attaches
copies of a deed and transfer documents in support of this claim. Petitioner alleges that the conveyance
rendered Mr. Cooper insolvent. Petitioner further alleges that a judgment was docketed in her favor and

against Mr. Cooper on September 4, 2009 in the form of a sum of money exceeding $4 million.

In support of the motion, Imperial disputes the veracity of the allegations. Imperial asserts

that Mr. Cooper was not rendered insolvent by the conveyance nor was he insolvent at the time of the

! The court notes that petitioner did not maintain a cause of action under Debtor Creditor
Law § 273-a, which states that “[e]very conveyance made without fair consideration when the
person making it is a defendant in an action for money damages or a judgment in such an action
has been docketed against him, is fraudulent as to the plaintiff in that action without regard to the
actual intent of the defendant if, after final judgment for the plaintiff, the defendant fails to satisfy
the judgment.”
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conveyance; that the conveyance was made with adequate consideration; and that Imperial was a good faith
purchaser. At this juncture, Imperial’s arguments cannot be considered, because on a motion to dismiss

for failure to state a cause of action, the court must examine “the sufficiency of the pleadings . . . [and not]

the sufficiency of the evidence underlying the pleadings.” Friedman v, Connecticut General Life Ins, Co.,
30 A.D.3d 349, 350 (1st Dep’t 2006). Here, the allegations in the petition sufficiently set forth a cause

of action under Debtor Creditor Law § 273.

As discussed in the previous court conference held on June 8, 20i0, a hearing is required
to settle the facts raised by the petition. Therefore, the issues of whether Mr. Cooper’s conveyance of real
property known as 45 K at 721 Fifth Avenue in Manhattan to Imperial was made while Mr. Cooper was
insolvent or rendered Mr. Cooper insolvent gnd was made without consideration will be submitted to a
special referee in order to hear and report, or hear and determine, if the parties so stipulate in writing,
pursuant to C.P.L.R. § 4317. The separate order dated June 8, 2010 referring the matter to the Office of
the Supervising Referee and attached hereto is modified to reflect that the only issues for the special referee
to hear are whether Mr, Cooper’s conveyance of real property known as 45 K at 721 Fifth Avenue in
Manhattan to Imperial was made while Mr. Cooper was insolvent or rendered Mr. Cooper insolvent and

was made without consideration. Accordingly, it is hereby
ORDERED that Imperial’s motion is denied; and it is further

ORDERED that the issues of whether Mr. Coopet’s conveyance of real property known as

45 K at 721 Fifth Avenue in Manhattan to Imperial issues of whether Mr. Cooper’s conveyance of real
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property known as 45 K at 721 Fifth Avenue in Manhattan to Imperial was made while Mr. Cooper was
insolvent or rendered Mr. Cooper insolvent and was made without consideration, is referred to a special
referee in order to hear and report, or hear and determine, if the parties so stipulate in writing, pursuant to

C.P.L.R. § 4317. (See separate order dated June 8, 2010 as modified herein); and it is further

ORDERED that a decision on the petition shall be held in abeyance pending receipt of the
report and recommendations of the special referee and a motion pursuant to C.P.L.R. Rule 4403 or receipt

of the determination of the special referee or the designated referce; and it is further

ORDERED that in the event the parties do not agree to hear and determine, following the
filing of the report and notice to each party of the filing of the report, petitioner shall move to confirm or
reject all or part of the report within fifteen (15) days after notice of the filing of the report. If petitioner

fails to do so, then respondent shall so move within thirty (30) days after notice of the filing is given.

Dated: Septembera‘) , 2010

v

JOAN B/LOBIS, J.8.C.
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