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SlJPREME COURT OF THE STATE OF NEW YORK .- NEW YORK COUNTY 

PRESENT: 

Index Number:  103565/2010 
AMERICAN EMPIRE SURPLUS 

MERCHANTS MUTUAL INSURANCE 
Sequence Number : 001 

SUMMARY JUDGMENT 

vs 
INDEX NO 

PART 8 

MOTION DATE q / q h  
MOTION SEQ. NO. ObI_-- 
MOTION CAL. NO. . 

The following papers, numbered 1 to lg were read on this motion to/  

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause -- Affidnvits - Exhibits .f.hllmzO 9 
Answering Affidavits -- Exhibits 

. -1 

Replying Affidavits 

Cross-Motion: ' Yes :y No 

--*. Nrnn 4. w-. 

Upon the foregoing papers, it is ordered that this motion 

c Qqq 
0 

'ated: ~e222c5c~LL 
1 : I  

Check one: FINAL DISPOSITION )c: NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST REFERENCE 
c] SUBMIT ORDER/JUDG SETTLE ORDER /JUDG.  
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SUPREME COURT OF ‘1’HE C I T Y  O F  NEW YORK 
COUNTY OF NEW YORIC: PART 8 

AMEHICAN EMPIRE SURPLUS L I N E S  
I N S I J I M C E  COMPANY, 

-x - - - - - - - -- - - - - -- - - - - - - - -. - - - - - - - -- - -  

DECISION & ORDER 
Index N o . :  103656/10 
Motion Sey.: 001 

MERCHANTS MUTIJAL INSURANCE COMPriNY, & 
nef endant .  

- - - _  - - -  _ _ - - - - - - - _ - - -  - - - - - - _ - - - - - - - -  

J O A N  M. KENNEY, J. : 

papers cons idered  i n  remove and 
c i o s s  motion t o  d ismiss :  

%e.. 
Numbered 

12-13 
14-18 

Notice of Motion, Aff i rma t ion ,  Exh ib i t s  & Mem of Law 1 - 1.1 
‘% Papers 

Aff i rmat ion  i n  Opposi t ion and Exhibit 
Aff i rmat ion  in Reply and Exh ib i t s  & Memo of Law 

P l a i n t i f f  inoves, pursuant  t o  CPLR 3 2 1 2 ,  foi- summary judgment 

dec1 a r i n g  that t h e  commercial gene ra l  l i a b i l i t y  insurance  policy 

i s s u e d  by defendant  is a p p l i c a b l e  t o  the  claim a s s e r t e d  a g a i n s t  

Elit-mar-1 Development Corp . (Blitman) , Changebridge Construct ion 

C o r p .  and Changebridge Construct ion White Birch Gorp. 

( c o l l e c t i v e l y ,  Changebridge) , Pondview P a r t n e r s  Acqu i s i t i on ,  LLcl 

arid Pondview Partner:;, LL,C ( t o g e t h e r ,  Pondview) in the  action 

e n t i t l e d  B e r i j a n ~ i n  Millar- v E l i t m a n  Devclopmerlt. C o r p . ,  et 3.1. , index 

number 05:!10/09, which i s  c u r r e n t l y  pending i n  the New Y o r k  Supreme 

Court ,  Wcstchester  County. P l a i n t i f f  a l so  seeks a dec lara t . ion  t h a t  

defendant ’  s coverage i s  pr imary.  

FACTUAL BACKGROUND &-ARGUMENTS 
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01-1 March 1 8 ,  2 0 0 9 ,  Benjamin M i l l a r  (Millax-) conunenued the 

under ly ing  pe r sona l  i n j u r y  a c t i o n  a g a i n s t  Blitman, Changebridge and 

Pondview, a l l e g i n g  t h a t  he w a s  s e r i o u s l y  i n j u r e d  when a ladder tha t  

he w a s  de:;cendir-iq s l i p p e d  out f r o r n  underneath him while he was 

working a t  a c:oristructiorl s i t e  l o c a t e d  OII S h i r l e y  Lane i n  F i s h k i l l  , 

N e w  Y o r l c ,  on March 23, 2006. 

At thc t i m e  of the a l l e g e d  a c c i d e n t ,  M i l l a r  w a s  employed by 

Empire PJ.umbing 61 Heating (Empire) . E l i t m a n  and Pondview were t he  

owners of the p r o p e r t y ,  arid they con t r ac t ed  wi th  Changebl-idgc t o  be 

t h e  cons t - ruc t ion  manager/gcnerai  c o n t r a c t o r  f o r  t h e  p r o j e c t  . 

Changebridge t h e r e a f t e r  subcont rac ted  with Empire t o  perform 

plumbing work on t h e  c o n s t r u c t i o n  p r o j e c t ,  

Pursuant t o  the  subcon t rac t  between Changebridge and E m p i r e ,  

Empire was r e q u i r e d  t o  o b t a i n  commercial gene ra l  l i a b i l i t y  

insurance  naming B l i  tman, Pondview and Changebridge as addi. t iorial 

insureds. Motion, E x .  B. 

Plaintiff issued a commercial general. l i a b i l i t y  insur-ance 

polic!y t o  Beaver Brook Assoc ia t e s ,  LLC' (Beaver Brook) ,  under which, 

i n  eridorsernent 5 , t h e  named insu reds  inc lude  Pondview and 

Changebridge Const-ructi  on Corp . I n  endorsement 6 , Changebridge 

Cons t ruc t ion  Merrit  C o r p .  and Blitman Development Cor-p are added 

as named insu reds  . I n  endorsement 7 ,  Changebridge Cons t n i c  t lion 

White Ei rch ,  Inc. i s  added as an a d d i t i o n a l  i n s u r e d .  F u r t h e r ,  t h i s  

p o l i c y  provides  a d d i t i o n a l  insured  coverage, by w a y  of endorsement, 

[* 3]



t o  any pei-sori o r  o r g a n i z a t i o n  t h a t  t h e  insured  i s  r equ i r ed  t o  nanie 

as an a d d i t i o n a l  i n su red  by i-eason of a w r i t t e n  c o n t r a c t .  Motion, 

E x .  C. I n  a d d i t i o n ,  p l a i n t i f f ’ s  po l i cy  i n d i c a t e s  t h a t  it i s  excess 

t o  any pr imary i.nsui-ance a v a i l a b l e  t o  the  a d d i t i o n a l  insured  under. 

1.t.s p o l i c y .  Id. 

On May 1 2 ,  2 0 0 9 ,  p l a i n t i f f  i s sued  correspondence t o  Ernpirc, 

tendeririy defense  and indemnif ica t ion  f o r  t h e  under ly ing  persorial 

i n j u r y  a c t i o n .  Motion, E x .  E .  According t o  t h e  motion papers ,  

p l a i n t i f f  is c u r r e n t l y  defending Blitrnan, Pondview aiid Changebridge 

i n  the  under ly ing  a c t i o n .  

Defendant i s s u e d  a commercial gene ra l  l i a b i l i t y  insurance 

p o l i c y  t o  Empire, which p o l i c y ,  according t o  de fendan t ’ s  denial .  of 

claim l e t t e r ,  p rovides  t h a t  i t  w i l l  provide a d d i t i o n a l  ir isurcd 

coverage t o  any person o r  o r g a n i z a t i o n  for whom Empire i s  r equ i r ed  

t o  o b t a i n  in su rance  coverage by reason of a w r i t t e n  c o n t r a c t .  

Motion, E x .  D .  

O n  May 12 ,  2 0 0 9 ,  p l a i n t i f f  wrote to defendant ,  t ender ing  

defense and indernnif i c a t i o n  f o r  t h e  under ly ing  personal  i n j u r y  

actj.011. Motion, Ex. E .  On May 2 8 ,  2 0 0 9 ,  deferidant denied coverage 

based 011 an  unt imely n o t i c e  of c la im arid a s s e r t i n g  that. t he  

a d d i t i o n a l  i n su red  coverage under i t s  p o l i c y  had not been 

t r i g g e r e d .  Motion, E x .  D .  

I n  a l e t t e r  s e n t  t o  defendant da ted  J u l y  1, 2 0 0 9 ,  p l a i n t i f f  

reques ted  that defendant  r econs ide r  i t s  p o s i t i o n .  Motion, E x .  F. 

1 
3 
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When defendant f a i l e d  t.o respond t o  t h a t  l e t t e r ,  a t h i r d - p a r t y  

actj .on w a s  rornmenced a g a i n s t  Ernpis-c i n  t h e  underl.ying personal  

i .nj  ury a c t i o n ,  seeking  common-law indemnif i c a t i o r i  on behalf of 

Blitman, Pondview and Changebridge. Motion, E x .  G .  

P l a i n t i f f  contends t h a t  i t  d i d  provide defendant w i t h  a t i m e l y  

n o t i c e  of c la im,  a rgu ing  t h a t  n o t i c e  by a named j.nsured is 

a p p l i c a b l e  t o  an a d d i t i o n a l  i n s u r e d ,  provided t h a t  t h e i r  i n t e r e s t s  

a r e  not adve r se .  However, p l a i n t i f f  fails t o  i d e n t i f y  the named 

insu red  t h a t  yave such n o t i c e ,  t o  whom such n o t i c e  was g iven ,  o r  a t  

what p o i n t  i n  time a f t e r  t h e  acc ident  such n o t i c e  w a s  tendered.  

According t o  t h e  motion pape r s ,  t he  n o t i c e  given t o  defendant w a s  

t h e  t ende r  l e t t e r  s e n t  t o  defendant by p l a i n t i f f  t h r e e  yea r s  a f t e r  

t h e  occur rence ,  P l a i n t i f f  does not  i n d i c a t e  when or how i t  

r ece ived  i t s  i n i t i a l  n o t i c e  of c la im,  o r  from whom. 

In oppos i t i on ,  defendant  a s s e r t s  t h a t  t h e  motion i s  d e f e c t i v e  

because i t  i s  not suppor ted  with an a f f i d a v i t  of an i nd iv idua l  with 

personal  knowledge of t h e  f a c t s ,  because i t  f a i l s  t o  provide a copy 

of de fendan t ’ s  i n su rance  p o l i c y ,  and because t h e  f i r s t  time 

defendant  w a s  a p p r i s e d  of t h e  claim was t h r e e  y e a r s  a f t e r  t h e  

acc iden t  took  p l a c e ,  which makes the  n o t i c e  of claim unt imely.  In 

a d d i t i o n ,  defendant  contends t h a t  mater ia l  quest ior is  of f a c t  e x i s t  

as t o  whether t h e  dcf eridants i n  t he  under ly ing  personal  i r i j  u ry  

a c t i o n ,  B l i t m a r - 1 ,  Pondview and Changebridge, gave t ime ly  n o t i c e  t o  

def endarit.  
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In r-cply, p l a i n t i f f  s t a t e s  t h a t  i t  need not  a t t a c h  a copy of 

defendant '  r; policy w i t h  i t s  rnotion because defendant '  s d e n i a l  

l e t t e r ,  which i s  a t t a c h e d ,  r e f e r e n c e s  t h e  p e r t i n e n t  p rov i s ions  of 

t h a t  p o l i c y ,  and t h a t ,  under New Yorlr, l a w ,  t he  n o t i c e  requirements 

of d e f e n d a n t ' s  policy do not  apply t o  a d d i t i o n a l  i n s u r e d s .  

DISCUSSION 

"The proponent of a summary judgment motion must make a prima 

f a c i e  showing of e r i t i t l ement  t o  judgment a s  a m a t t e r  of l a w ,  

t ende r ing  s u f f i c i e n t  evidence t o  e l i m i n a t e  any m a t e r i a l  i s s u e s  of 

f a c t  €ram t h e  case  [ i n t e r n a l  quo ta t ion  marks arid c i t a t i o n  

omit ted]  . "  Sa i l t i ago  v F i I s t e i n ,  3 5  AD3d 1 8 4 ,  185-186 (1"- D e p L  

2006). The burden then  s h i f t s  t o  t h e  motion 's  opponent t o  "present  

e v i d e n t i a r y  f a c t s  i n  admiss ib le  form s u f f i c i e n t  t o  r a i s e  a genuine,  

t r i a b l e  i s s u e  of f a c t . "  27 

AD3d 227, 228 4 9  

N Y 2 d  557, 562 (1980). If t h e r e  i s  any doubt as to t h e  ex i s t ence  of 

a t r i a b l e  f a c t ,  t h e  motion for summary judgment must be denied.  

See Rotuba ,k'xti---udel-s., I I IC .  v Ccppos,  46 NY2d 223, 231 (1978). 

Mazurek v M e t r o p o l i t a n  Museum of Art, 

(1'" Dept 2006) ; see Zuckei-man v C i t y  of N e w  Yoi-k, 

P l a i n t i f f ' s  motion f o r  sununary judgment , 

A t  t h e  o u t s e t  , the cour t  f i n d s  unpersuasive defendant '  s f i x - s t  

argument, t h a t  t h e  motion papers  a r e  i n s u f f i c i e n t  as a mat te r  of 

l a w  because they  are  not  accompanied by an a f f i d a v i t  of an 

i n d i v i d u a l  w i th  pe r sona l  knowledge of the  f a c t s .  It. is well- 

s e t t l e d  l a w  t h a t  a motion f o r  summary judgment may be supported by 

i s  den ied .  
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an a t t o r n e y ’ s  a f f i r m a t i o n  used t o  in t roduce  docutnentary evidence 

( s e e  Zuaker-nian v C i t y  of N e w  Y o r - k ,  49 N Y 2 d  557, s u p r a ;  Pi -udent ia .7  

Seciii-it:ies 1.11~. v Rovel1.o , 262 ADZd 1 7 2  [l“ Dept 19991), which i s  

what t r a n s p i  r e d  i n  t h e  i n s t a n t  mat te r  . 

However, t h e  c o u r t  f i n d s  t h a t  p l a i n t i f f ’ s  motion papers arc  

i n s u f f i c i e n t  t o  meet i t s  burden of e s t a b l i s h i n g  a prima f a c i e  

crititlcinerit t o  judgment. 

P l a i n t i f f  has  f a i l e d  t o  provide a s igned  copy, o r  even a 

complete copy, of d e f e n d a n t ’ s  insurance p o l i c y ,  t h e  terms of which 

would determine any r i g h t s  t o  the  r e l i e f  sought .  In i t s  r e p l y ,  

p l a i n t i f f  makes t h e  b l anke t  a s s e r t i o n  t h a t ,  because defendant. 

provided e x c e r p t s  of i t s  policy i n  i t s  d e n i a l  l e t t e r ,  t h a t  should 

be s u f f i c i e n t  as an  admission f o r  t h e  purposes  of t he  i n s t a n t  

motion. However, riot on ly  has p l a i n t i f f  f a i l e d  t o  provide a n y  

p r e c c d c n t i a l  suppor t  f o r  t h a t  con ten t ion ,  b u t ,  even if the  cour t  

w e r e  t o  agree  wi th  t h a t  p o s i t i o n ,  p l a i n t i f f  a l s o  seeks a 

dec la l -a t ion  r ega rd ing  t h e  p r i o r i t y  of coverage,  and t h a t  s e c t i o n  of 

defer idant’s  p o l i c y ,  i f  t h e  p o l i c y  has such a s e c t i o n ,  i s  not 

menti,oned i n  d e f e n d a n t ’ s  d e n i a l  of coverage l e t t e r .  T h i s  f a i l u r e  

on t h e  part of p l a i n t i f f ,  standing a l o n e ,  would be s u f f i c i e n t  t o  

deny i t s  motion. Cendant  Car- Ren ta l  GI--oup v Liber ty  Mutual 

Insurdrice Company, 48 AD3d 3 9 7  ( 2 d  Dept 2008). 

However, even if t h e  cour t  were t o  accep t  p l a i n t i f f ’ s  argument 

wi th  respect  t o  t h e  l a c k  of a signed copy of de fendan t ’ s  insurance 
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polic:y in t h e  motion paper-s, t oo  many ques t ions  of fact e x i s t  t.0 

grant. p l a i n t i f f ’  s motion,  

The  a .ccident  occurred i n  2 0 0 6 ,  arid the  under ly ing  personal  

lirijury action w a s  not  commenced u n t i l  2003, a t h r e e - y e a r  gap. 

P-Laintiff  makes t h e  s ta tement  t h a t ,  “under N e w  York l a w ,  no t i ce  by 

a named i n s u r e d  t o  its i n s u r e r  i s  app l i cab le  t o  an a d d i t i o n a l  

insui-ed, as long  as t h e i r  i n t e r e s t s  are  not  adverse .  ’I P l a i n t i f f  ’ s 

Memorandum of Law, p .  6 .  I n  suppor t  of this p r o p o s i t i o n ,  p l a i n t i f f  

c i t e s  to t h r e e  cases, each of which w i l l  be d i scussed  in t-urn.  

In Rosen v C i t y  of N e w  York (245 AD2d 202 [l” Dept 199711, the  

Court s k a t e d .  that n o t i c e  t o  t h e  i n s u r e r  by t h e  i n s u r e d  was 

a p p l i c a b l e  t o  t h e  named insu reds  as w e l l .  However-, i n  that case ,  

the n o t i c e  w a s  g iven  t o  the same i n s u r e r .  In t h e  c a s e  a t  b a r ,  no t  

a s h e d  of evidence has been p resen ted  t h a t  anyone n o t i f i e d  

defendant of the occurrence p r i o r  t o  2009, e i t h e r  i t s  insured  o r  

i.ts a d d i t i o n a l  i n s u r e d .  F u r t h e r ,  t he  Rosen Court went on t o  say 

t h a t  t he  i s s u e  of t i m e l i n e s s  of such  n o t i c e  r a i s e d  a ques t ion  of 

f a c t  t h a t  precluded g r a n t i n g  summary judgment. 

In N e w  Yox-1.: Telephone Company v Trave le r s  Casualty al-id Sui-ety 

Conipany of America ( 2 8 0  AD2d 2 6 8  [1”‘- Dept 2001]), the Court again 

held  t h a t  t h e  i n s u r e d ’ s  forwarding of t h e  complaint i n  t h e  

underlying pe r sona l  i n j u r y  action t o  the  i n s u r e r  w a s  s u f f i c i e n t  

n o t i c e  t o  the  i n s u r e r  of p o s s i b l e  c la ims a g a i n s t  t h e  a d d i t i o n a l  

i n s u r e d s .  However, as w i t h  t he  Rose11 case ,  t h e  n o t i c e  w a s  given t o  

7 
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the i.nsurer of both the insured and the additional insureds. In 

tlie instant matter, the first evidence of defendant being notified 

of the accident was the letter sent to it by plaintiff three years 

after t-he occurrence, and there is no indication tha t  Empire, 

defendant’s insured, ever notified defendant of the occurrence. 

Lastly, plaintiff cites to Arrhbrosio v Newbui-gh Erilar-ged c i t y  

School D i s t r i c t  (5 AD3d 410 [2d Dept 2004]), l i r i  which notice was 

yiveri a few weeks after the accident by the additional insured, but 

t h e  insurer denied coverage to the named insured based 01-1 a l a t e  

notice of claim. Once again, the notice was given to the sainc 

i n s u r e r ,  w h i c h  is clearly distinguishable from the case at hand. 

It is noted that plaintiff, in its opposition, also cites to 

a federal case, Wausau Underwriters Insurance Co. v QBE Insurai?ce 

Cor-p. (496 F Supp 2d 357 [SD NY 20071 ) ,  which similarly holds  that 

an additional insured may rely upon the notice given to the insurer 

by the natned insured. However, whereas a federal case is merely 

persuasive but not binding on this court, that decision presen t s  

the same situation indicated in the state cases, in which the 

notice by tlie named insured was given to the insurer of the 

additional insured. N o  documentation has been provided that 

Empire, the named insured, ever r-iotif ied defendant of t-lic 

occurrence before 2009, so that such notice by Empire might be 

deemed notice to defendant by the additional insureds as well. 

N o  reason o r  information has been provided to the c o u r t  as to 
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why defendant was not  n o t i f i e d  of a potential c la im u n t i l  t h r e e  

y e a r s  a f t e r  t h e  a c c i d e n t ,  nor i s  any information provided as  t o  

whom ariy n o t i c e  w a s  g iven .  

P l a i n t i f f ' s  p o s t u r e  i s  t h a t ,  according t o  s e c t i o n  IV ( 2 )  of 

t h e  por t j -on  of d e f e n d a n t ' s  p o l i c y  quoted i n  i t s  d i s c l a i m e r  l e t t e r ,  

defcridarit was n o t i f i e d  immediately a f t e r  s u i t  w a s  f i l e d ,  pursuant 

t o  s e c t i o n  IV ( 2 )  ( b )  of that p o l i c y .  However, p l a i n t i f f  neg lec t s  

t o  d i s c u s s  s e c t i o n  I V  ( 2 )  ( a )  of t h a t  presumptive p o l i c y ,  which 

r e q u i r e s  n o t i f i c a t i o n  as soon as p r a c t i c a b l e  after an occurrence.  

N o  i.tiformation i s  g iven  as t o  why no n o t i f i c a t i o n  w a s  g iven as  soon 

as p r a c t i c a b l e  a f t e r  t h e  acc iden t  i n  2 0 0 6 .  

Moreover, any r e q u e s t  f o r  indemnif ica t ion  p r i o r  t o  l i a b i l i t y  

be ing  determined i n  t h e  under ly ing  personal  i n j u r y  act-ion would 

have t o  be denied as premature.  Bovis  Lend Lease LMB Iric. v G a l - i t o  

Coritx-acting, Inc. , 65 AD3d 8 7 2  (1'"- Dept 2 0 0 9 )  ; Cr-espo v C j t y  of N e w  

Y O I . ~ ,  3 0 3  AU2d 1 6 6  (1'"- Dept 2 0 0 3 )  . 

Based on t h e  foregoing ,  p l a i n t i f f '  s motion f o r  summary 

judgment is denied;  and i t  i s  f u r t h e r  

ORDERED that counsel  a r e  d i r e c t e d  t o  appear  f o r  a prel iminary 

conference i.n Room 3 0 4  l o c a t e d  a t  7 1  Thomas S t r e e t ,  N e w  York, NY 

1 0 0 1 3  a t  9:30 a.m. on December 9, 2 0 1 0  

Joan M .  Kenney, J .  S . C .  
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