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HON. SALIANN SCARPULLA, J.: 

In this Article 78 proceeding, petitioner Josephine Mahinda (“Mahinda”) seeks (1) 

to annul the determination of respondent Board of Collective Bargaining (“Board”) 

denying her improper practice petition; (2) to compel respondent Orgaization of Staff 

Analysts (“OSA”) to schedule an arbitratiofi on her behalf; and (3) to review the 

respondent City of New York’s (“City”) underlying decision to terminate her and to 

reinstate her position with back pay, costs and damages.’ 

‘Mahinda had originally commenced an Article 78 proceeding by notice of petition and potition 
dated December 2 1,2009 against NYC Law Doparhnent, OSA General Counsel, and Board of Colloctivo 
Bargaining. Respondents moved to dismiss that patition. In addition, Mahinda moved for loavo to 
amend her petition to remove certain respondonts and add certain respondents. She also moved to add 
certain new allegations. This Court granted hor leave to amend and therefore, it is only the amended 
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Mahinda was hired as a provisional Principal Administrative Associate by the New 

York City Department of Transportation (,‘DOT”) on November 25,2002. On August 

23,2004, she received a provisional appointment to the position of Associate Staff 

Analyst at the DOT. She was represented by the Organization of Staff Analysts union 

In or about August 2008, she was served with charges alleging, inter alia, that she 

neglected or refused to perform her assigned duties and engaged in acts prejudicial to the 

good order and discipline of the DOT. On September 25,2008, an informal conference 

was held at the Office of the Department Advocate, at which charges against her were 

found to be substantiated and termination was recommended. Mahinda filed a Refusal of 

Recommended Penalty and appealed the decision. On October 16,2008, Mahinda and an 

OSA union representative attended a disciplinary hearing, at which time the DOT’S 

Ditector of Labor Relations upheld the recommended penalty of termination. DOT 

terminated Mahinda’s position on October 17,2008. 

On October 2 1 , 2008, OSA filed a Request for Arbitration with the Office of 

Collective Bargaining (“OCB’’) on Mahinda’s behalf alleging that the DOT Violated the 

Collective Bargaining Agreement by terminating her position. Prior to that h e ,  in 

August 2008, Mahinda had been informed that she would not be able to arbitrate her case 

because of the Court of Appeals decision in the Mutter ofthe City Long Beach v. Civil 

petition and motions and cross motions relating thereto that am the subject of this decisiodorder. 
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. . . . . - .  . . . , . -. 

Service Employees Association, Inc., 8 N.Y.3d 465 (2007) ((‘Court of Appeals decision”) 

in which the court held that provisional employees did not have disciplinary grievance 

rights. In response to that decision, the New York State Legislature amended Civil 

Service Law 565 to permit public employers such as the City to negotiate grievance rights 

for provisional employees. Those negotiations were ongoing between DC37, the 

Citywide bargaining representative, and the City. Until the completion of those 

negotiations? no provisional disciplinary arbitrations were being heard at the OCB. 

On February 9,2009, Mahinda wrote a letter to OCB admitting that she WBS aware 

that due to the Court of Appeals ruling, all requests for arbitration were on hold with 

OCB. She inquired as to whether OSA had filed a request for arbitration in her case and 

whether OSA had been arbitrating matters pertaining to provisional employees yet. On 

Febrwary 12,2009, she received a response from OCB, indicating that OSA had filed her 

request for arbitration on October 23,2008 and that an arbitrator had been designated on 

December 5,2008. She was informed that the City and certain unions agreed that all 

pending and fbture grievances concerning disciplinary actions involving provisional 

employees were to be held in abeyance but that it did not h o w  if her case specifically 

was being held in abeyance. 

She received a letter from her lawyer at the time, Arthw H. Forman, dated Apdl7, 

2009 informing her that OSA would want to proceed to arbitration on her behalf but 

because of the Court of Appeals decision, the City wouldnot arbitrate. 
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On April 17,2009, Mahinda filed an improper practice petition with the OCB, 

alleging that OSA breached its duty of fair representation in violation of NYCCBL 8 12- 

306(b)(3) and that the City wrongfully terminated her employment. On November 23, 

2009, OCB denied Mahinda’s improper practice petition, fmding that it was time barred 

and, in any event, failed to establish that any agreenient for provisional employee 

disciplinary procedures had been reached, and thus was unable to assert any change of 

facts or subsequent development to prove my breach of duty of fair representation on the 

part of the Union. The OCB further found that Mahinda did not sufficiently plead 

sufficient facts to establish any potentials claims against the City for violations of 12- 

306(a)( 1) and (3). 

Mahinda now commences this Article 78 proceeding seeking (1) to mu1 the 

Board’s decision to deny her improper practice petition; (2) to compel OSA to schedule 

an arbitration on her behalf; and (3) to review the City’s underlying decision to terminate 

her and to reinstate her position with back pay, costs and damages. 

The Board moves to dismiss the amended petition and OSA and the City cross 

move to dismiss the amended petition. They argue that (1) Mahinda’s challenge to the 

termination of her employment is time barred by the applicable four month statute of 

limitations and, in any event, as a provisional employee, Mahinda could have been 

terminated for any reason without a notice or hearing, and she failed to demonstrate that 

her termination was made in bad faith; (2) her Article 78 proceeding is time barred; and 
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a (3) the Board’s determination that her imptoper practice petition was unthely and also 

without merit was not arbitrary and capricious. 

In opposition to the motion and cross motions, Mahinda first argues that her 

Article 78 proceeding was not untimely commenced. She maintains that even though the 

necessary parties were not properly named in her original petition, all necessary parties 

wdre made aware of her Article 78 proceeding in a timely manner through that original 

petition. She further argues that, in any event, the court can and should toll the statute of 

limitations because she attempted to properly and timely commence her Article 78 

proceeding in good faith and there is no prejudice to the respondents. She also claims 

that the statute of limitations should be tolled as a result of her former attorney’s 

malicious acts of withholding information from her. 

She next argues that the negotiations between DC37 and the City have been 

completed and the 2008-2010 Union contract adopted grievance rights for provisional 

employees, including arbitration. She maintains that the Board, the City and OSA were 

aware of th is  development and as such, OSA breached its duty of fair representation and 

acted in bad faith by failing to move her case to arbitration. 

The Board, OSA and the City first argue that the amended petition must be 

dismissed because it was facially insuffcient andor untimely filed? M i l e  they do not 

’Mahinda offers no legal authority to support her argument that the statute of limitations should 
bo tolled. 
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dispute that the original petition was timely filed as against the Board individually, in that 

the Board issued and served its decision in November 2009 and the original petition I was 

filed within the 30 day statute of limitations in December 2009, they explain that the 

original petition wm facially insuficient as that petition failed to include all necessary 

parties. They further maintain that the amended petition, while naming all necessary 

parties, was filed in May 2010, clearly outside of the 30 day statute of limitations for this 

Article 78 proceeding. See NYC Administrative Code 512-308. In granting Mahinda 

leave to amend the pleadings to substitute in the necessary parties, the Court noted that as 

apro se petitioner, Mahinda perhaps was not aware of the correct parties to name. 

However, the Court also noted that respondents’ rights to bring up any statute of 

limitations arguments were not waived by the grant of Mahinda’s request for leave to 

amend her petition. 

Even if Mahinda’s proceeding was to be considered timely commenced arid 

facially suficient, the Court nevertheless finds that the petition must be denied and the 

proceeding dismissed. First, there is no basis to $rant Mahinda’s request to annul the 

Board’s decision to deny her improper practice petition. Under Article 78, judicial review 

of an administrative determination is limited to the evaluation of whether the 

determination is consistent with lawful procedures, whether it is arbitrary or capricious, 

md whether it is a reasonable exercise of the agency’s discretion. A court cannot simply 

substitute its judgment for that of an administrative agency when the agency’s 
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determination is reasonable. District Council 3 7, American Federation of State, Counw 

and Municipal Employees, AFL-CIO, et al., Appellants, v Ci@ of New York, et al., 22 

A.D.3d 279,283-284 ( lg Dept. 2005). Here, Mahinda fails to submit evidence 

establishing that the Board’s decision was arbitrary and capricious, contrary to the law, 

without sound basis in reason or in disregard of the facts. Evidence presented establishes 

that in reaching its detemhation that Mabincia’s improper practice proceeding was 

untimely and, in any event, without merit, the Board carefully considered the facts and 

made its determination upon a thorough review of the entire record and upon a proper 

application of the relevant law. Mahinda’s arguments to the contrary are without merit. 

Further, there is no basis to grant Mahinda’s request to compel OSA to schedule an 

arbitration on her behalf. She has failed to submit evidence sufficient to prove that OSA 

breached its duty of fair representation, in violation of NYC Administrative Code 

§12-306(b)(3), and has failed to submit any other evidence evincing a reason for the court 

to compel OSA to schedule an arbitration at this time. Mahinda admits that she was made 

aware of the Court of Appeals decision in August 2008, when she was told that OSA and 

the City could not proceed with her arbitration of the grievance until after negotiations by 

DC37 and the City were completed and an agreement was reached. While Mahinda 

asserts that an agreement has been reached, that arbitration rights for provisional 

employees have been reinstated, and that her case should now proceed to arbitration, she 

offers no probative evidence substantiating this assertion. 
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Finally, there is no basis to grant Mahinda’s request for the court to review the 

City’s underlying decision to t e r n a t e  her and to reinstate her position with back pay, 

costs and damages. Mahinda argue8 that her t e w t i o n  was improper because she was 

investigated prior to being served with charges and because the evidence offered to 

support her termination was inadequate. 

It is well settled that as a provisional emplcbyee, Mahinda could be terminated at 

any time, without a hearing, for almost my reason, or for no reason at all. See Matter of 

Prsddice v. Callanan, 69 N.Y.2d 8 12 (1987); Matter of Lee v. Albany-Schohurie- 

Schenecta&- Saratoga Bd. of Cooperative Educational Services, 69 A.D.3d 1289 (3rd 

Dept. 2010). While courts have noted that “other remedies may be available to 

provisional employees in the event of statutory or constitutional violations,” here, 

Mahinda fails to demonstrate that, in ttrminathg her employment, the City violated Civil 

$mice Law 865, which governs provisional appohtments, or any other constitutional or 

&tutory provision. Matter of Lee v. Albany-Schoharie-Schenecta4- Saratogg Bd. of 

Cooperativk Educational Services, 69 A.D.3d 1289, 1290 (3‘ Dept. 2010) 

Further, in the absence of any demonstration that the termination was done in bad 

faith, the Court will not interfere with the discretion of the agency unless the action 

complained of was arbitrary and capricious. Petitioner bears the burden of raising and 

proving such bad faith, and the mere assertion of bad faith without the presentation of 

evidence demonstrating it does not satisfy the employee’s burden. See Matter of W o n g  v. 
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New York City Department ofEducation, 2010 NY Slip Op 3 1529U (Sup. Ct. N.Y. Co., 

June 7,2010); Mutter ofMcDonnell v. Lancaster, 17 Misc.3d 1101A (Sup. Ct. N.Y. Co., 

2007). Here, evidence was presented that DOT served Mahinda with charges alleging, 

inter alia, that she neglected or refwed to perform her assigned duties and engaged h acts 

prejudicial to the good order and discipline of the DOT. An informal conference was 

held, at which charges against her were found to be substantiated and termination was 

recommended. Mahinda filed a Refusal of Recommended Penalty and appealed the 

decision. Mahinda and an OSA union representative attended a disciplinary hearing, at 

which time the hearing officer found that the testimony and evidence presented supported 

the findings of misconduct, and upheld the recommended penalty of termination, No 

evidence has been presented that Mahinda’s employment was terminated in bad faith or a 

that the termination was arbitrary and capricious. 

In accordance with the foregoing, it is hereby 

ORDERED and ADJUDGED that petitioner Josephine Mahinda’s amended 

petition is denied and the proceeding is dismissed; and it is further 

ORDERED that respondent Board of Collective Bargaining’s motion to dismiss 

the amended petition is granted; and it is further 

ORDERED that respondent the City of New York’s cross motion to dismiss the 

mended - petition is granted; and it is further 
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ORDERED that respondent Qrgankation of Staff Analysts’ cross motion to 

dismiss the amended petition is granted; and it is further 

ORDERED that the Clerk of the Court is directed to enter judgment accordingly. 

This constitutes the decision md order of the court. 

Dated: New York, New York 
October 5 ,2010 

E N T E R :  
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