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SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF NEW YORK: Part 52

BARBARA KENT,
Plaintiff,
-against-
2301 7 AVENUE HOUSING DEVELOPMENT .
FUND CORPORATION, WANDA Y. BYERSON, as
President of 2301 7 AVENUE HOUSING

DEVELOPMENT FUND CORPORATION, DELCOR
ASSOCIATES INC., and ANTHONY LOCKE,

Defendants.

2301 7 AVENUE HOUSING DEVELOPMENT
FUND CORPORATION, WANDA Y. BYERSON, as
President of 2301 7 AVENUE HOUSING
DEVELOPMENT FUND CORPORATION,
Third-Party Plaintiffs,
-against-

THE CITY OF NEW YORK,

Third-Party Defendant,

X
DELCOR ASSOCIATES, INC. and ANTHONY LOCKE,

Second Third-Party Plaintiff,

-against-

POPULAR CONTRACTING, INC.,

Second Third-Party Defendant,

X
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HON. CYNTHIA S. KERN, J.S.C.

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion
for : :

Papers Numbered

Notice of Motion and Affidavits Annexed..........c.coovrivnnnrieercnen o1
Notice of Cross Motion and Answering Affidavits...........coiinenn
Affirmations in Opposition to the Cross-Motion...........ccoeerininuas R,
Replying Affidavits.......cocoverrerecrinninise s 2
EXhibitS. . cveeierveneernicieesiesinesressseeseesresensesnrsressnessesssessnsssassaans 3

Plaintiff commenced the instant actioﬁ to recover damages based on her allegation that
the adjoining property owner performed unauthorized construction on the roof of her building at
2303 Seventh Avenue., Defendants 2301 Seventh Avenue Housing Development Fund
Corporation and Wanda Y. Byerson as President of 2301 Seventh Avenue Housing Development
Fund Corporation (“movants”), who purchased the adjoining property in 1996 from the City of
New York (the “City”), now move for sumrﬂary judgment dismissing the complaint and any
cross-claims against them on the ground that they did not perform work on either the roof of
plaintiff’s buildipg or the adjoining building. For the reasons set forth below, movants’ motion is
grantéd.

On a motion for summary judgment, the movant bears the burden of presenting sufficient

- evidence to demonstrate the absence of any material issues of fact. See Alvarez v. Prospect

Hosp., 68 N.Y.2d 320, 324 (1986). Summary judgment should not be granted where there is any
doubt as to the existence of a material issue of fact. See Zuckerman v. City of New York, 49

N.Y.2d 557, 562 (1980). Once the movant establishes a prima facie right to judgment as a matter
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of law, the burden shifts to the party opposing the motion to “produce evidentiary proof in
admissible form sufficient to require a trial of material questions of fact on which he rests his
claim.” Id.

In the instant case, movants have established their prima facie right to summary judgment
because they have produced sufficient evidence to dcmonstrgtc that they did not perform any
construction work on the roof of plaintiff’s building and that any construction work that was

performed on the roof occurred before they purchased the building in 1996. Initially, it is

-undisputed that movants purchased their property in 1996. Alstead Williams, a deputy director

of construction in the New York City Department of Housing Preservation and Development,
testified that the City owned the property until 1996. Moreover, movants have made a prima
facie showing that the work that caused the alleged damage took place before 1996. Anthony
Locke, who worked as a construction manager for Delcor Associates Inc. from 1988 to 2000,
testified that Delcor was thc manager for work that was performed on the roof of 2301 Seventh
Avenue in 1993 or 1994. Movants have also submitted a letter dated December 1, 1993 from the
City to defendant Wanda Y. Byerson, who was then the president of the building tenants
association, informing her that a contract for foof work on the building would be awarded soon.
At her deposition,‘ Ms. Byerson testified that no work has been performed on the roof of the
building since the 2301 Seventh Avenue Housing Development Fund Corporation took over
possession of the building from the City in 1996. The foregoing is sufficient to establish a prima
facie showing that movants did not perform any work on the roof of plaintiff’s building,

Plaintiff has failed to meet her shifting burden to produce evidentiary proof in admissible

form sufficient to require a trial as to whether movants performed any work on the roof of her
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building. She submiﬁcd no evidence indicating that any work took place on the roof of her
building after 1996, when movants purchased the property. Indeed, plaintiff admitted in her
affidavit that she first began receiving complaints about problems with the boiler that she
attributes to the alleged construction work on her roof in 1994. Liability for damage that
allegedly took place in 1994 cannot be imputed to movants, who pﬁrchased the building two
years later and therefore had no role in selecting the contractors or managing the work.
Accordingly, movants® motion for summary judgment is granted and plaintiff’s complaint
and any cross-claims aré dismissed as against defendants 2301 Seventh Avenue Housing
Development Fund Corporation and Wanda Y. Byerson as President of 2301 Seventh Avenue
Housing Dévelopmcnt Fund Corporation only. This constitutes the decision and order of the

court.
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