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INDEX NO. 103-24760 __ 
CAL. No. __ 06-02703-MV- 

SUPREME COLiRT - STATE OF NEW YORK 
POST-NOTE MOTION PART - SUFFOLK COUNTY 

P R E S E N T :  

Hon. ROBERT W DOYLE 
Justice ofthe Suprenw Court 

Plaintiff, 

- against - 

CHRISTINA LAUDANO, CHRYSLER 
ElNANCKAL COMPANY, LLC, MAMA 
SANTOS VENTUIW and JOSE MORALES, 

Th ird-Party Plaintiff? 

against - 

MCITION DATE 1-1 O - K ' Q O ~ )  -. 

MOTION DATE7-11-07 10091 - 
MOTlON DATE 3-21-07 (@lo1 - 

ADJ. DATE - 
ADJ. DATE 9-9-10 ,,012) __ 

MOTlON DATE 5-1 1-09 (012'1 
4-16-07 a)07), (noo),.fom 

Mol. Seq. W 007 - MD 
009 - MD 

010 - MG 
012 - MD 

SULLIVAN PAPAW BLOC K ,  et al 
BLtrorneys for Plnintiff 
120 Broadway 
New York, New York 10271 

FRANK J LAURINO, ESQ. 
Attys for Defts & Second 3'' Party Phis 
Ventura & Morales 
999 Stewart Avenue 
Bathpage, New York 11714-3551 

MARTIN, FALLON & MULEE 
Any$ for Deft & 3"' Party Phf Laudnno 
100 East Carver Street 
Huntington, New York I 1741: 

LESTER SCIIW AB KATZ dc D WYER 
Attys for Deft Chrysler Finailcia1 co. 
120 Brwiwiiy 
New York, New York 10271-0071 

ZAKLUKIEWlZ, PUZO & MURRISSEY 
Attys for 3rd Party Deft/Second 3'' Party 
Pltf Town of  Islip 
270 1 Sunrise High way 
Islip Tzi~ace, New Yoi-k 11'752 - against - 

MARIA SANTOS VENTURA a i d  JOSE 
MOKAL6.S, 

Second Third-Party Dekndanls. . 

Upon the following papers read on chase niotioi~s~gsumniarv iudrmenl and motion to ame.ntl comolaint; Notice of h4Gtiold Order 
to Show Catisv and supporting papcru (007) 1-33;,(009) l-z!: (010) I- 48: 1012) 1-73 ; Notice of Cross Motion and suppoiting ]~.pers 
-; Answering Affidavits and supporting papers-; Replying riffidavits and supportirig papers-; Other-, d a- 

m) i l  is, 

The oral application by the parties to renew the prior motions (007), (OOg), (010) and wrirten application 
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(0 12) to reiiew motion (009), which molions W L : ~ :  previously denied withoui prqlidicr to renewal up011 the lifting 
of the stay in this actioii IS gmilred, and ~ipon relit wal, the motions ate consohdated fol detzm~ination and decided 
JS follows, and it is 

ORDBRED that motion (#OO7) by defei-idriits Mary Saiitos Vcntura and Jose Mordles for miixndiy 
judgment dismissing the coniplaint of Lauren VI:riizzo aiid cross claiiiis asserted against rhcrn by rhe co- 
defendants is denied; and it is further 

0fZL)Efi-D that motion (#009) by thud-r arty deft:ndant Town of Islip for sununary judgment against L ~ G  
third-party plaintiff Christina Laudano disrnissi,q all claims and cross claims asserted against them is denied, and 
& t  1s further 

0ILDISKE;”I) that iiiotion (#OlO) by plarnriifLausen Verliuo p m m m  to CPLR 3025{b) for Ie~lyz to file a 
direct claim against the Town is granted a id  Ih: iroposea amended complaint IS deemed scrved nunc pro L L W  

and the defendant may serve ai1 answer, if so adv sed, within thirty days of the date of this order; and it is fLirthcr 

ORDERED that motioxi (#012) by the dt:fi:ndanc, Town of Xslip, pursuant to CPLli 2221 to renew motion 
(009) which was brought pursuant to CYLR 32 12 for sunirnary judgnienr, and which niolion is denied upon the 
ordl applicatioii to renew, has been rendered acadlniic and is denied as moot. 

This is an action to recover damages for p:rsonal injuries allegedly sustained by the plaintiff, Lauren 
Verlizzo (Verlizzo), when she was involved iii a rioior vehicle accident on July 4,2003 at the iiitersectioii of 
Flick Place and Washington A venue, Brentwood, County of SuffoIk, State of New Yorlc Verlizzo \?.‘;IS a 
passenger in the vehicle opei-ated by Christina Laiidaiio (Laudano) when the Laudano vehicle became iiivolved 
in a collision with [lie vehcle owned by Maria Ventura and operated by Jose Morales David Crocco and Brian 
McKay were also passengers iii the Laudmo ve11i~:k and have comnienced separate actions. In addition to the 
causes of actioii for iiegligeuce pleaded against i h :  respective oper;ltordciwnurs of the motor vehicles nnvolved in 
chis iiiulti-vehicle collision, there are allegatioiis tliat the Town of Islip was negligent 111 chusiiig and permitting, 
inter alia, a stop sign at the intersection to become obstructed, thereby creating a dangerous and hamdous 
condition, the basis for which Laudano, as hi-d-F ally plaintiff, coiiimenced the third-party action agamst [lie 
third-party defendant in Actioi:i No. 1, the Town of Islip. 

There are other actions pending arising OUI of this Lccideiit, but none are the subject ofthe motions 
currently before tliis COUI-I for consideratioil at this time. During the pendency of this action, Eagle Instirance 
Company, the carrier for the de~endant/tliird-party defendants, M a d  Ssuitos Veiitura and Jose Morales, whizlit 
into liquidation resulting in a stay of these actiorls By order dated Febnlary 24, 2009, the Bankruptcy Court 
appointed the Superintendent of  Insurance for th: State of New York as the Ancillary Receiver of Eaglr 
liisuraiice Company, thereby effectively liftiiig the stay ofrhe actions after passage of 1 SO days from the lifriiig 
of the stay. The instant motions are now conside:rt:d upon reaewal. 

111 motion (007), the dettndanrs/second tliii d-party tlcfiiidants, Maria Smtos Vcnnira (Ventiii-3) and Jose 
Moi-ales (Morales) seek sununary judgmenc disn i i :  sing the complaint uf the plaintiff Lauren Verlizzo (Vsrlizzo), 
aiid aiiy and all cross claims asserted against them 

It IS detcnnined that motion (007) 17ails to ompor t  with the requirements of CPLR 3212. l’hs traiiscript 
of the examination bef’ore lrial of Jose Morales is L nsigiied and IS therefore not in admissibll: foml. FLirtber, the 
moving defendants have failed TO submit to this c o .rrt a copy of the answers and cross-claims which it seeks to 
disniiss 
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Accordingly, upon renewal, iiiotioii (007 1 is denkd. 

In i’liolion (OOg), the third-party defemhr 1 Town r ~ f  Islip seeks ai1 order granliiig suiiimaiy judgment 
dismissing tlie third-party complain1 of Christine Laudano, and further dismissing an) cross-claims 

The copies of the supporiing transcripts c P the exiuniiiations before trial 01‘Perzr Kleichka an3 1bA~ei-t 
Hilman submitted on behalf of the inoving party Towii of Islip, are iiot signed and therefore fail lo coiiipm with 
the requirements oPCPLR 3212 and are not coilsidered on this motion. ‘fhe Town of lslip has failed to submit dn 

affidavit attesting lo the reasoii that the other trw scripts arc unsigned (see, CPLR 3 1 16). It is further nord  rhat 
the Town of lslip has falled to  provide a coniplet 2 copy of the pleadings a b  required by CPLR 32 12, in thar the 
Laudano verified bill of pari1c:ulars has not bee i x-ovided to this court for detenniiiation of the claims made by 
Laudano. Mowever, even if the evideiiliary sulm iissions wele signed and the verified bill of particulars provided 
IO this court, it is deteiniined khat there are factlral issues which preclude summary judgment. There are factual 
issues concerning whether or not the Towii of lslLp crealed the coiiditioii coinplaiiied of, whether the stop sign 
was placed in a location wherc it was obstructed €ram view by a tree and foliage, and whether Caudano’s failure 
to stop at the stop sign was the sole proximate (:a .ise of the accident. 

The Town of lslip asserts it received no prior n0111;e concerning the visibility of the. stop sign at the 
intersection of Flick Place and Washiiigton Avenue where the accident occurred and that there was no indication 
of any problems with the visibility of the stop sign. The Town fiu-ther claims tbat the <ole proxiinate cause of the 
accident was Lauclano’s failuie to stop at the stoK sign anti yield the nghr of way to oncoilling traffic However, 
tlie Town has failed to submit any evidentiary prtiof in admissible form in support of this  claim that 11 did nal 
receive prior written notice oi any clainiod defecl aiid has not demonstrated prima facie tntitlemenr ‘co sunmiary 
judgment on the basis that there was no problem ~ i l h  visibility of the stop sign or ihe signs placement, aiid that 
Laudaiio’s owii actions were the proximate cause ofthe accident. 

Puisuaiil to N.Y. Town Law $6.5-a and Islip Town Code 447A-3, as a precondition to conmiencing d civil 
action against the lown to recover damages for personal injuries sustained as a result of defect in tovvri 
property, the town must be given pnor written rio .ice of the defeci aud must fdil to repair it within a reasonable 
time thereafter. Exceptions to those requirements exist where the iiiuiiicipality acted affirmatively to create the 
daiigcrous condition, or whwr there was a specia use of the property aid a special benefit was derived by the 
iiiuiiicipalIty (Nkdo t fv  Erw.t,‘slip Schual Districr et a1, 275 AD2d 759, 715 NYS2d 432 12‘”’ Dept 20001) 
While the Tuwii of Islip claims that it did nor rea ive prior written notice of the claimed obstiuctioii d f  the stop 
sign as a basis for dismissal of die complaint, pricr writteii notice is not necessary where tlie Town created the 
dangerous condition. Here there arc: factual issue j colicenling [lie visibility of the stop slgn on the dale of thc 
accident and wlietliei- or iiot the Town of Islip cie ited the dangerous condition by failing to properly placr and 
maintain the stop sign 

Laudano avers in her affidavit submitted i 1 opposition to this complaint that thr she had no1 pi evrously 
qproached this intersection from the direction sl i  3 did ai-\ the night oErhe accident and that the stop big11 was 
obstiucted by the foliage and tree trunk by the s 0 3  sign “The afiidavit ofPil~tl N. Summetfield, P.E :,Libiiiitted 
by the Town of I5lip is conclusory and doe5 not atldress the conditioii of foliage at the ~ntersection. Mi 
SLlmmrfield does not opine AS to whether or no[ j‘oliage obstructed the stop sign ai  the time of the accidcnt oi 

whether the placeiiieiit o f  tlic stop sign in proxjiiii y lo the ti-ee obstructed view of the stop sign. Ftither, Mr. 
Swnmerfield merely assei-is in a conclusory inaiiiix that the locatio11 of the stop sign fur westbound Flick Place 
 is in coiifumiance with the Maiiual of Uniibmi ’Traffic C‘oiztrol Devices, but he does not state thc sec[~oi? 
rcferred 10 01 how compliance 1-egardiiig place me^ t was detemmed. It is additionally wtad that P.O. T~niothy 
Drake testified at his examinatan before trial thint when he respolided to the scene, he walked what he believed 

[* 3]



tu be the path the Laiidano vchicle traveled on tke roadway just before the accident for to help him dctzrniiiie if 
he was able to see the stop sign. As he: headed u estbound on the Flick Place roadway, lie found the stop sign tu 
be half obstructed by thc trce'j in front of the sto1i sign Such [actual issiies fLirther prcclude summary judgment. 

Accordingly, motioii (009) by the Towii ~)fTslip is denied. 

In motion (012) the Tawn of  lslip (Islip) w k s  ai1 order granting suinmary judgment disniissing thc 
Laudano coinplaint and all cross claims asserted qpinst ir. The Town o f  Xslip sets foi~h that i t  previously 
submitted motion (009) for s mmary judgment, hnd now seeks to renew that application However, inotioii 
(009) has been decided above upon reiiewal gran ed upon oral applicarion uf the pai-tics, rendering motion (012) 
Jcademic. 

Accordingly, ination (012) is denied as moo1 

In niotion (#010), the plaintifFLaureu \/e;lizzo, seeks ieave pursuant to CPLR 3025(b) to filc a direct 
claim against the Town of lslip by amending the :omplaint in action No, 1 to name Ihe Towii of Islip as a direc[ 
defendant. 

Pursuant to CPLR 3025(b), "a party may imend his pleading, or supplement it by sening forlh addi~ional 
or subsequent transactions or ixxhrrences, at any time by Leave of court or by stipulation o f  all parties. Leave 
shall be freely given upon such terms as may be.j 1st including the granting of costs and Continuaiictts.y' 

While leave to amend pleadings shoirld 'be freely granted, such a decision lies within the discretion of the 
(rial court and the exercise of rhat discretion shciu .d nor be lightly set aside. Lateness in rnakiiig a motiori to 
amend, coupled with the abserice of a satisfdctorq excuse for the delay and prejudice to the opposing party, 
justifies denial of such a motion (Thibeuult Y Pdrtu,  266 AD2d 61 6, 697 NYS2d 404 [3rd Depl 19991). Wherc a 
note of issue and certificate of readiness has bem filed, prejudice is a less significant criterion since the court 
must also consider how long the amending party 'vas aware ofthe facts upon which tht motion was predicated 
and whether a reasonable excuse was offered for 11ie delay (Murruy-Cardrrer klgt. v Iroquois Gus Tratisntissioir 
Sys., 251 AD2d 954, 674 NYS2d 820 [3'" Dept t< l98]) .  Leave to mend a pleading should be freely granted 
where the proposed amendment is not palpably insufficient or patently devoid o f  merit and will riot prejudice or 
surprise the opposing party (Rodriqusz et a& v Pai,utrrorJiaf Develoym~nr: Associutes, LLC et ul, 67 AD3d 767,  
888 NYS2d 595 [Td Dept ZOOO]). Here it is dekrmined that the amendment to the coiiiplaiiit to add the Town of 
Islip as a defendant is not palpably insufficient, it is not devoid of merit, and will not prejudice or siii-prise the 
Town of Islip. 

In opposing this motion, the defendant Tovn of Islrp fias not articulated siibstaritiai prejudice or actual 
p-ejudice if such amendment I?; peinii tted (see, IY1es.st.l and Nosmrueig v Rubinstein dWu Kaltiim Riibiruteiti, 
3006 NY Slip Op 51 107U, 12 Misc3d 1 168A, 821 NYS2d 847 [Nassau County 20061). I n  Cicciczza v Vuccnro, 
P.E., 109 AD2d 101,490 NYS2d 518 [2"' Dept 1!185], the court held that CPLR 203 should be construed as to 
allow a plaintiff's claim against a third-party def'eildant to relate back to the date oftlie service ofthe third-paiTy 
complainl. Here the Notice oEClaiiii was 5ervccl t y Vel-Iizzo on the Town of Islip on Auyust 9, 2002, zffeclively 
apprising the Town oE h e  date and time aiid loczrtixi of the. accident and char the stop sign was obstructed by a 
tree. She set forth the injuies she sustained comktiiig ofparaIysis affecting her ~L-IIIS and legs. The TQWI of 
Islip rhetuafki- conducted a hearing pursuant to ( 3 A L  50-11 on June 25,2003. It is noted that the Laudaiio third- 
party compIaint, impleaded agipinst the Town wi'l.hin one year of the accident and within the one-year and,ninzty 
day statute of limitations, allegpd that the Town .RE d failed to preveut trees from hanging over and obseructiiag the 
visibility of the stop sign. Her$, the subrnissioiis s .qqmi-t a meritorious cause of action against the To1vr-1 of Islip, 
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Accordingly, motion (01 0) is granted a.n 1 the proposed mendad compIaint is deemed servrd UIZC pro 
LUJIC aiid the defendant may serve ai'i answer, i f :  o advised, within thirty claysbf the ddke of this order 
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