
Matter of Greentree at Murray Hill Condominium v
Golub

2010 NY Slip Op 32917(U)
September 29, 2010
Sup Ct, NY County

Docket Number: 105309/10
Judge: Jane S. Solomon

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON 101412010 

11 
NoffcZ of-MotioriPibdar to dhow Eauno - Ahdsvttn --Exhlbltr ... 
Answerlng Affidavb - Exhiblts 

Roplylng Affidavtta 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
,, 

- 

nnr Justice 
PRESENT: 

Index Number : 10530912010 

GREENTREE AT MURRAY HILL 

GQLUB, BENJAMIN 

SEQUENCE NUMBER : 001 

CONFIRM AWARD 

vs. 

PART 55 
c 

INDEX NO. 

MOTKJN DATE 

MOTION 860. NO. 

MOTION CAL. NO. 
- 
i~ this motion tolfor 

Cross-Motion: Yes 0 No 
JLd Upon the foregoing papem, It is ordsmd that thir rnotion 

/y . - f l  J. S. C. 
Dated: 

Check one: 6 A L  DISPOSITION h NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST a REFERENCE 

[* 1]



GREENTRT2E AT MURJUY HILL CONDOMlNIUM, 

Petitioner, 

-against- 
Index No. 105309/10 

In motion sequenco number 001, pursuant to CPLR 75 10, petitioner 0recntl-e~ at M m y  

Hill CondomiaiUm (the Condominium) seeks to confnm an arbitration award in its favor in the 

amount of $62,717.62. In motion sequence number 002, pursuaxlt to CPLR 7502 and 751 1, 

. respondent Beqjamin J. b l u b  (Golub) seeks to dismiss the petition and vacate in part or modify 

the award and the Condomhim cross-moves for a summary dotermination confirming the 

a w d ,  dismissing the verified answer, and for sanctions pursuant to 22 NYCRR 130- 1.1 (c). 

Background 

This proceeding arises out of litigation betwcan the parties which originated in 2005 with 

a lawsuit Golub commenced agabt the Condominium's Board of Ma~agers for water damage to 

his Unit (the Damages Action). During the Damages Action, rather than payhg common charges 

Golub deposited the money into a separate bank account. In response, the Condominium's Board 
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of MaQagers commenced an action in the Civil Court of the City of New York, to collect the 

common charges (the Common Charges Action). 

On July 19,2006, the Condominium was awarded summary judgment for $21,746.08 on 

the ground that Golub had no right to withhold the common charge, and the claim for attorneys’ 

fees was severed for an assessment hearing. Toptani AfErnation, Exhibit 2. On Sapttmbbr 12, 

2006, after that he-, on default, the Condominium was awarded $9,672.50 in fees and $140 

itl disbursements. Id. Exhibit 3. Golub appenld both ordem to tho Appellate T o m  and both 

were later dirmed. Id, Exhibit 15. 

On October 9,2006, the Condominium placed a lien on the bank m u n t  holding the 

common charges. Golub then moved in the Damages Actions for a pmliminary idunction and a 

restmining order, which quest  was deniad. Id, Exhibit 10. 

In December 2006, the Condominium commenced an enforcement action ( ~ e  Homestead 

Action). In May 2007, Golub paid the Condominium $30,157.56 in satishtion of the accrued 

common charges. The Homestead Action was thercafkr resoIved via a Stipulation of 

Discontinuance Without Prejudice. On October 30,2007, a Settlement Agreement was entarad 

into in the Damages Action. Excepted from this agreement were any claims by the Condominium 

for legal fees and interest with respect to the Common Charge-s Action, the appeal of the 

Common Charges Action, or the Homestead Action. Golub fidavit,)Exhibit C, 7 5. Ifthose 

claims could not be d c a b l y  resolved, the parties agreed to mediate bdfore the American 

Arbitration Association (M), and if still uaresolved, to arbitrate. Id- 

On May 14,2008, the Condominium submitted I I  mediation q u e s t  to the MA, but no 

mediator was appoirrtad by the parties, or the AAA. On August 19, 2008, the Condornjnium 
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made a demand for arbitration, Oolub then comend another actibn in this court and sought, 

inter alia, to (1) enjoin arbitration until after mediation occurred and (2) unjoin any claims for 

legal fees incurred in the Homestead Action The Court ruled that the Homestead Action 

attorneys’ fees had not been judicially determined and were arbitrable, but stayed arbitration to 

the extent that the parties had 45 days to commence mediation. Golub was ordered to submit an 

undertiking. Toptani Mrmation, Exhibit 22. Golub also ma dirccted to pay the judgment 

awarded for attorneys’ fees in the Common C h ~ r g e ~  Aotion Within  BOY^ daya of ontry of thb 

order, Golub paid the judgment without interest. The First Deparhndnt affirmad this decision. 

Toptani Af%mation, Exhibit 4. 

An arbitradon hearing was heId on February 18,201 0 with reipect to the Condominium’s 

claims for lagal fms. Golub was allowed to present countercldms partaining to a rapair claim. 

After a full evidentiary hearing, an award was rendered requiring Golub to pay attorneys’ fees of 

$55,729.50, disbursements of $1,029.8 1, interest on unpaid attorneys’ fees in the mount of 

$8,568.41, and interest on the judgments in the amount of $3,513.80. The arbitrator dso 

awadd the Condominium reimbursement of $1,375.00, representing the portion of arbitration 

feos payable to M, but the award to the Condominium was reduced by $7,500, the amount 

that she ruled was owed to c3olub on his counterclaims, for a total award of $62,716.62. Toptani 

Affirmation, Exhibit 1. 

This plwding followad. 

Discuasfon 

CPLR 75 1 1 (b) s&a forth the grounds upon which a court may vacate an arbitrator’s 
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award. CPLR 75 1 1 (b) (1) (iii) provides that an award may be vacated where an arbitrator acts in 

excess of her authority, Here, Golub argues that the arbitrator excecc4d her authority by 

awarding the Condominium “fws on fees,’’ “fees on fees on faas,” and intemst on “fees on fees,” 

which were not expressly provided for in the agreement to arbitrate. 

The Settlement Agreement specifically provides that any claims by the Condominium for 

legal fees and interest with respect to the Common Charges Action, the appeal of the Common 

Charges Action. and the Homesbad Aution wera aubjoat to arbitration ifthey aodd not be 

amicably resolved. More importantly, the By-laws of the Condominium provide that, 

[i]n the event of default by any Unit Owner in paying to the Board of Wagers  
the Common Charges as datermined by the Board of Manager% such Unit Owner 
AMI be obligated to pay interest on such Common C h g e s  at the highest, legal 
rate, h m  &e due data thmf until collected, together with all expenses, 
including attorneys’ fees, incurred by the Board of Managers in any proc-ding 
brought to collect such unpaid Common Charges or 0thRlrWis.e. 

Toptani Hrmation, Exhibit 7,s 6. 

It is the arbitrator’s role to interpret and apply agreements in issue. Mutter ofUenneberry v RVG 

Capital Advisers, L E ,  10 NY3d 278,284 (2008). A court must give deferen= to the 

arbitrator’s decision. Id. This issue, of ‘“fees on fees,” was hotly disputed before the arbitrator, 

and defended by the Condominium as occasioned by Golub’s atcaclfagt refusal to honor court 

orders and litigate aggtessively while failing to prevail at every h ~ n .  

“[AJn excess of pclwex occurs only where the arbitrator’s award violates a m n g  public 

policy, is irrational or clearly exceeds a specifically enumerated limitation on the arbitrator’s 

power.‘’ Matier of New York City Pansit Auth. v Transport Workers ’ Union of America, Local 

100, AFL-CIO, 6 NY3d 332,336 (2005). There is no indication tbat the arbitrator exceded her 

power in any of these ways. 
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Further, “[aln arbitrator’s paramount responsibility is to reach an quibble result, and the 

courts will not assume the role of overseers to mold the award to confurm to their sense of 

justice.” Matter of Sprinzen (Nornberg), 46 NY2d 623,629 (1979) (htemal c i ~ o n s  omitted). 

Therefore, based on the foregoing, Golub’s motion to vacate or modify the arbitration 

award is denied, and the award is confirmtd. CPLR 75 1 1 (e). 

The Condominium’s cross motion for a summary determinatiaa confirming the 

arbitration award and dismissing the verified answer is dad& u moot. Thp portion of the c r D 6 B  

motion seeking is denied. cfolub’s submissioons here do not warrant the same. See 22 NYCRR 

130-1.1 (c). 

Accordindy, it is 

ADJUDGED that the petition is granted and the arbitration award rendered in favor of 

petitioner Greenbe at Murray Hill Condominium against respmdent Benjamin J. Golub is 

conf~rmd, and it is further 

ORDERED that respondent’s motion to vacate in part or modify the arbitration award and 

dismiss the patition is denied; and it is further 

ORDERED that petitiomr’s cross motion for a sumfnary determination C O ~ ~ I ~ K I ~  the 

arbitration award and dismissing the verified answer is denied as mot;  and it is further 

ORDEWb that petitioner’s cross motion for sanctions is denied; and it is further 

ORDERED that petitioner Greentree at M m y  Hill Condominium, having an a d h s  at 

248 East 3 lm Street, New York, New York 10016, do recover fiom respondent Benjamin J. 

Golub, bving an address at 248 East 3Ist Strwt, Unit 9A, New York, New York 10016, th0 
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mount of $62,716.62, with interest h m  the date of the award, less any payments on account 

d e . b y  mspondent, together with costs and disbursetnenb as taxed, and the clerk is dinctcd to 

I on& judgment accordingly. - 

72010 Dated: Stptamber 

ENTER: 
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