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SUPREME COURT O F  THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 3 6  

BEVERLY S .  POGODA, 

JOSEPH J 
LTD. and 

PI :ij n t i f r s ,  
Index N o .  1107834009 

-against- 

Motion 
MEYERS, ROYAL CARIBBEAN C R U I S E S ,  

EXPLORER OF THE SEAS, I N C . ,  

/ 

,-’ ’ 
Defendants. 

X ----------------__-_------------ 

Defendants Royal Car ibbean  Cruises ,  L t d .  and Explo er of the 9 
Seas, Inc. (collectively “Royal. Caribbean”) move, pursuant to 

CPLR 3211 (a) (1) (documen-tary evidence), for an order  dismissing 

t h i s  action and the cross-claim for indemnity and cont.ribution 

a s s e r t e d  by  defendant Joseph  J. Meyers, based upon:  (1) the forum 

selection clause in the Cruise Ticket Contract (the “Ticket. 

Contract”); and ( 2 )  the Agreement a n d  Release F o r m  (the 

“Release”) - Defendant  Meyers cross-moves pursuant ‘t:o CPLR 327 ( a ) ,  

t o  dismiss on t h e  grounds of f o r u m  non conveniens. 

Background 

Defendant  Meyers was hired by non-pa r ty  Sixth Star Entertainment 

& M a r k e t i n g  ( “ S i x k h  Star”), via an ernajl Confirmation L e t t e r  on 

December 1 2 ,  2008, to serve as a Bridge Djrector onboard  the 

“Explorer of  the Seas,“ (“vessel”) sailing March 27, 2009 t h r o u g h  

April 5, 2009, from Cape L i b e r t y ,  Bayonne, New J e r s e y .  Pogoda 
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Aff. Ex. 4. Meyers was p e r m i t t e d  to briny one guest to travel in 

t h e  same s t a t e r o o m ,  a t  no  additional c h a r g e .  

plaintiff Beverly Pogoda, az. his quest, t o  stay i n  t h e  sam.e 

cabin. Nei t -her  plaintiff, Tior MeyerS, were paid any wages or 

charged a cruise fare by R o y a l  Caribbean, the opera to r  of 

Explorer of the Seas; t h e y  were o n l y  required t o  pay  S i x t h  S t a r ’ s  

administrative f ee  of $65.011 per  niqht 

Meyers chose  

(tot-], $ 5 8 5 . ( ) ( ) ) .  

It is undisputed t h a t  the DEcember 12, 2008 Confirmation L e t t e r ,  

was sent to Meyers only via e-mail, and provided the f o l l o w i n g  in 

bold and capital l e t t e r s :  

Pogoda Aff. Ex. 4. 

The Confirmation Letter f u r t h e r  provides: 

A t t a c h e d  is the Sixth Star and Royal Caribbean’s Manual for 
Success which will p r o v i d e  you with the information and 
insight needed t o  h e l p  you obtain positive feedback  for your 
assignment. You are r e s p o n s i b l e  for c a r e f u l l y  reviewing the 
“Manual for Success” as well as t h e  “Terms and Conditions” 
and “Important P o i n t s ”  for your particular voyage. Please 
print copies  o f  t h e s e  documents  and  this confirmation 
l e t t e r ,  review them carefully, and t a k e  them with you to the 
ship for r e f e r e n c e  . . .  

Id. 

P l a i n t - i f f  and Meyers w e r e  required to s i g n  a Release Form which 

was sent by S i x t h  S t a r ,  a t t a c h e d  to the Confirmation L e t t e r  
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plaintiff and Meyers on December 15, 2008 and provides as 

f 0 l l . O W S  : 

The u n d e r s i g n e d  do f u r t h e r  release and forever d i s c h a r g e  
Sixth Star Entertainment & Marke.t.ing and/or, Royal. Caribbean 
International, their si.iccessors and as .y igns ,  of an.d from any 
and all liability whatsoever for damage, personal i . n j u r y ,  
a s s a u l t ,  i . l l n e s s ,  o r  death suffered by any of the 
under s igned  receiving :€re@ o r  reduced  r a t e  transportat.ion, 
and whether caused by the n e g l i g e n c e  of Royal Car ibbean  
International o r  t h e  n e g l i g e n c e  or fault or i t s  a g e n t s  of 
employees, o r  S i x t h  S t - a r  Entertainment & Marketing or its 
employees or a g e n t s ,  or otherwise, and whether suffered on 
board the vessel or elsewhere, and a l s o  from a n y  liability 
f o r  loss of or damage or delay to baggage or other property, 
whether or not c a u s e d  b y  such negligence or fault, and the 
undersigned assume all such foregoinq r i s k s .  

The undersiqned further j o i n t l y  and severally covenant and 
agree t o  protect and save harmless s a i d  Sixth S t a r  
Entertainment & Marketing and/or  Royal Caribbean 
International and a l l  employees of the same, from any loss, 
damage or expense  by r e a s o n  of litigation or otherwise on 
account of claims, l i ~ b i l i t i e s  and i n j u r i e s  to person or 
property a f o r e s a i d  arising out of  or in contemplation of 
said voyage, on the p a r t  of undersigned or legal 
representatives thereof. 

plaintiff signed as “Guest ~ ” 

The Confirmation Letter sen t  t o  Meyers a l s o  j - n d i c a t e d  t.hat a 

“boarding 3-etterr” w o u l d  he forwarded by Sixth S t a r  via e-mail 

approximately f i v e  business days before the March 27, 2009 

sailing d a t e .  

boarding letter, but p r o c u r e d  a sample t h a t  is “ v i r t u a l l y  

Plaintiff s t a t e s  she cannot locate t h e  actual 
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identical" to the one received by Meyers .  Fogoda Aff. 'II 17. The 

sample p r o v i d e d  was a.n email letter that states: 

A t t a c h e d  is the BoardiI- ,g Zetlrcr for your upcoming 
cruise ... Royal Caribbean does  not issue actual cruise 
documents; t h e r e f o r e ,  p l e a s e  t a k e  this l e t t e r ,  y o u r  S i x t h  
Star Confirmation le t - tsr ,  and the attached Boarding Letter 
with you as your Proof of Passage. 

Pogoda A f f .  E x .  

g u i d e 1 , i n e s  f o r  boarding. The thj-rd paragraph of the email l e t t e r  

6. The Board ing  Letter prov ided  general 

states t h a t :  

Also, a t t a c h e d  are the Terms and Conditions for Royal 
Caribbean Cruise Lines. Please be s u r e  to review this 
document in its entirety. 

Id. 

The court n o t e s  that it does not appear from the submissions by 

the parties, nor is it a l l e g e d  by Royal  Caribbean, t h a t  

information as to the f o r u m  s e l e c t i o n  c l a u s e  was supplied in any 

of t h e  a t t a c h m e n t s  s e n t  t o  Meyers along with t h e  Confirmation 

L e t t e r  or t h e  Boarding Letter; significantly, the p a r t i e s  have 

not  supplied copies of s u c h  alleged attachments i n  the w i t h i n  

submitted papers. 

P l a i n t i f f  claims that, p r i 3 r  t o  t h e i r  arrival a t  the p i e r  on 

March 27, 2009, neither she n o r  Meyers had ever been provided 

with a ticket (which c o n t a i n s  the parties' c o n t r a c t  terms 
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including the f o r u m  s e l e c . t i o n  clause) , cabin assignment, or 

book ing  number. S i g n i f i c a n t l y ,  

Caribbean. 

t h i s  i s  n o t  d i s p u t e d  b y  Royal 

According t.o Royal C a r i b b e a n ,  t h e  T i c k e t  Contract is a multi-part 

b r o c h u r e  which includes a "!jetSaiI. Pass" t h a t  passengers a r e  t o  

sign and hand in to the e m b a r k a t i o n  s t a f f  at Vhe p i e r  pri .or to 

b o a r d i n g  the vessel, hut. passengers get to keep the remaining 

pages of the Ticket Contract, which c o n t a i n  t h e  contract terms, 

including the forum selection clause. Section 9 of t -he 

C o n t r a c t  contains the  following forum selection c l a u s e :  

IT IS AGREED RY AND BETWEEN PASSENGER AND CARRIER THAT ALL 
DISPUTES AND MATTERS WHATSOEVER ARISING UNDER, IN CONNECTION 
W I T H  OR INCIDENT TO T H I S  AGREEMENT, PASSENGER'S C R I I I S E ,  
CRUISETOUR, RCT LAND TOUR OR TRANSPORT, SHALL BE LITIGATED, 
IF AT ALL, IN AND BEFORE THE UNITED STATES D I S T R I C T  COURT 

COUNTY, F L O R I D A ,  U . S . A . ,  (OR AS TO THOSE LAWSUITS TO WHICH 
THE FEDERAL COURTS OF THE UNITED STATES LACK S U B J E C T  MATTER 
JURISDICTION, BEFORE A COURT LOCATED I N  MIAMI-DADE COUNTY,  
FLORIDA, [ J * S . A - )  TO THE EXCLUSION OF THE COURTS O F  A N Y  OTHER 
STATE, TERRITORY OK COrJNTRY. PASSENGER HEREBY CONSENTS TO 

MAY HAVE TO ANY SUCH ACTION OR PROCEEDING BEING BROUGHT IN 
THE APPLICABLE COURT LOCATED I N  MIAMI-DADE COUNTRY, FLORIDA.  

FOR THE SOUTHERN DISTRICT OF FLORIDA LOCATED IN MIAMI-DADE 

J U R I S D I C T I O N  AND WAIVES ANY VENUE OR OTHER OEJECTlON THAT HE 

Bancie1,la Aff. ¶ 6, Ex. A 

P l a i n t i f f  does n o t  deny that both she  and Meyers signed t h e  

document given t o  them at check- j .n ,  prior to boardi-ng,  however, 
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s h e  claims that after signing the document, 

"immediately i n s t r u c t e d  to r e t u r n  the entire document to t h e  

representative". Pogoda Aff. 4[ 21 .  

and Meyers " k e p t  none of this paperwork. 

r e t u r n e d  paperwork to e i t h e r  Mr. Meyers or myself". I d .  

(emphasis in a f f i d a v i t ) .  

she and Meyers were 

P l a i n t i f f  maintains that she 

The c h e c k - i n  p e r s o n  

I 

I 

Discussion 

A. Roval Caribbean's Motion  to Dismiss 

"On a motion to dismiss p u r s u a n t  t o  CPLR 3 2 1 1 ,  the 
pleading is to be a f fo rded  a liberal c o n s t r u c t i o n  . . .  We 
accept the f a c t s  as alleged in the complaint as t r u e ,  
accord p l a i n t i f f s  t h e  benefit of every p o s s i b l e  
favorable i n fe rence ,  and determine only w h e t h e r  the 
fact as alleged fit wi. th in  any cognizable l e g a l  
theory . . .  Under  3 2 1 1 ( a ) . ( l ) ,  a dismissal is warranted 
only if t h e  d o c u m e n t a r y  evidence suhrn i t ted  c o n c l u s i v e l y  
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On March 2 9 ,  2 0 0 9 ,  w h i l e  t l i ?  vessel was on the high seas, 

p l a i n t i f f  sustained personal injuries when s h e  tripped and fe l .1  

while on t h e  deck  o f  the vessel. P l a i n t i f f  received initial 

treatment onboard the vessel from March 29, 2009 until April I, 

2009, after which she was removed from t h e  vessel in St. Thomas, 

Uni ted  States Virgin I s l a n c l s ,  and treated at Schneider Regiona l  

Medical Center in St. Thomas. On A p r i l  2 ,  2 0 0 9 ,  plaintiff was 

t a k e n  from St. Thomas to M i a m i ,  F l o r i d a ,  where on A p r i l  6, 2 0 0 9 ,  

she underwent s u r g e r y  a t  Jackson Memorial Hospital, Miami. 

I 
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establishes a d e f e n s e  t o  t h e  asserted claims as a 
m a t t e r  of  l a w . .  - ”  

Leon v. Martinez, 84 NY2d 8 3  (1994) (citations omitted); see a l s o  

E p i f a n i  v Johnson,  65 AD3d 224, 229 (2d Dep’t 2009) (“A p a r t y  

seeking dismissal on the ground t h a t  his o r  her derense i s  

founded on documentary evidence under CPLR 3 2 1 1  (a) (1) has the 

burden of submitting documentar\r pvj  dence t h a t  resolves al l -  

f a c t u a l  issues as a matter ~ 2 f  law, and conc lus j . ve ly  di.sposes of 

the plaintiff’s claim”). 

Applying such  p r i n c i p l e s  h e r e i n ,  Royal Caribbean’s motion to 

dismiss p u r s u a n t  to CFLR 3 2 1 1 ( a ) ( l ) ,  documentary evidence, is 

denied as  d e t a i l e d  be low.  

(1) Forum S e l e c t i o n  Cl.ause 

In its motion, Royal Car ibbean  argu,es that the forum selection 

c lause  contained in the T i c k e t  Con t rac t ,  r equi res  that this case 

be dismissed and 1 i t iga t .ed  before a c o u r t  in Miami, Dade Coun ty ,  

Florida. 

vessel on March 2 9 , 2 0 0 9 ,  p l a i n t i f f  and Meyers received t h e  Ticket 

C o n t r a c t ,  which governs the parties‘ relationship. Accord ing  t o  

Royal  Ca.r ibbean,  p l a i n t i f f  and Meyers were given adequate 

warn ing ,  an opportunity t o  read t h e  p r o v i s i o n s  of t h e  Ticket 

Contract, and v o l u n t a r j - l y  s i g n e d .  it indicating that- t h e y  a c c e p t e d  

Royal Caribbean m a i n t a i n s  that before embarking the 
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its t e r m s ,  

binding o n  t h e  parties; t h i c ,  however,  has not been conc l .u s ive ly  

and therefore the forum s e l e c t i o n  clause should be 

established in the submitt-ecl  papers - 

The v a l i d i t y  of forum s e l e c t i o n  c l a u s e s  h , a s  repeat-edly been 

uphe ld  by  both f e d e r a l  and ::tate c o u r t s .  

L i n e s ,  Inc. v S h u t e ,  499 US 585 (1991); L u r i e  v Norwegian Cruise 

Lines ,  Ltd. I 305 F Supp 2d 352 (SD NY 2004) ; Golden v Celebr i ty  

Cruises I n c . ,  4 Misc 3d 33 (App T e r m ,  gt” & Judicial 

Distr ic ts  2004). 

See C a r n i v a l  Cruise 

A two-pa r t  analysis is app l - i ed  i n  determining w h e t h e r  a 

particular forum s e l e c t i o n  clause will be enforced:  

(1) [W] hether t h e  physical character is ti.^^ of the t i c k e t  
reasonably communicate the existence of t h e  terms and 
conditions at issue, 2nd ( 2 )  whether t h e  c i r c u m s t a n c e s  
s u r r o u n d i n g  the passenger’s p u r c h a s e  and subsequent 
r e t e n t i o n  of t.he tickets p e r m i t t e d  t h e  passenger t o  become 
m e a n i n g f u l ~ l y  informed of i t s  c o n t r a c t u a l  terms. 

Golden v C e l e b r i t y  Cruises Inc., 4 Misc3d at 35; Zerner v. 

K a r a g e o r g i s  L i n e s ,  I n c . ,  66 N Y 2 d  479 (1985). 

P l a i n t i f f  does  not a rgue  t h a t  t h e  physical c h a r a c t - e r i s t i c s  of t h e  

T i c k e t  C o n t r a c t  did n o t  reasonah1.y communicate t h e  existence of 

t h e  t e r m s  and conditions a t  issue. The d i s p u t e d  issue i s  whether 

p l a i . n t i f f  had an o p p o r t u n i t y  to become “ m e a n i n g f u l l y  informed” 

[* 9]



about the forum selecti.on ciause in t .he Ticket Contract f o r  it to 

be held v a l i d  and e n f o r c e a b l e .  Whether a passenger has ample 

time to examine a ticket is a significant factor in determining 

whethe r  a passenger w i l l  be f o u n d  to have had an opportunity to 

become meaningfully i n fo rmed  of the ticket’s contents. See Ward 

v. Cross Sound Ferry ,  273 F3d 520, 524-5 (2d Cir 2001). 

In Shambreskis v Br idgepor t :  & Port J e f f e r s o n  Steamboat Co., (2008 

WL 2001877 [EDNY 2008]), the c o u r t  found that the plaintiff was 

meaningfully informed where the plaintiff purchased the t i c k e t  

one hour before being i n j u r e d  and retained. the ticket after 

board ing .  F u r t h e r ,  in Ames v Celebr i ty  C r u i s e s ,  Inc., (1998 WL 

427694 [ S D N Y  1998]), the c o u r t  f o u n d  t h a t  receiving tickets two 

or three da.ys p r i o r  to the d e p a r t u r e  d a t e  and  retaining t h e  

t i c k e t s  after board ing ,  was s u f f i c i e n t  t o  b i n d  t h e  plaintiffs t o  

t h e  terms a n d  conditions c o n t a i n e d  in the t i c k e t  c o n t r a c t .  In 

contrast, in W a r d ,  the c o u r t  determined that the plaintiff did 

not have a meaningful opportunity to familiarize himself with t h e  

f e r r y ’ s  contract terms where h e  received t h e  ticket two or three 

m i n u t e s  be fo re  boarding the ferry and was not allowed to r e t a i n  

the t i c k e t .  Ward v Cross Sound Ferry ,  273 F3d at 525. 
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Here, Royal Caribbean h a s  failed t o  c o n c l u s i v e l ~ y  es tabl i .sh t h a t  

p l a i n t i f f  was given a n  o p p o r t u n i t y  t o  become meaningfully 

informed of the T i c k e t  Contract and its terms and,  in p a r t i c u l a r ,  

the forum selection cl.ause, p r i o r  to b o a r d i n g  the ship, f o r  t h i s  

court t o  rule a t  t h i s  j u . n c t u r e  That t h e  f o r u m  selection clause i s  

b i n d i n g  and  w a r r a n t s  t h e  dismissal of this case.  See Ward v. 

Cross Sound Ferry ,  273 F3d 520, 524-5 (2d Cir 2001). 

S i g n i f i c a n t l y ,  Royal. C a r i b b e a n  does not assert t h a t  e i t h e r  

plaintiff, o r  h e r  travel companion Meyers, received a copy of the 

T i c k e t  Contract E r o m  Royal  Car ibbean  o r  S i x t h  Star at any point 

p r i o r  to the cruise 's  sa i l .  date. While  Royal Caribbean, j.n an  

a f f i d a v i t  l a c k i n g  personal knowledge b y  David B a n c i e l l a ,  Royal 

Caribbean's Supervisor of G u e s t  Cldims, argues t h a t  p l a i n t i - f f  was 

g iven  a copy of t h e  T i c k e t  Contract a t  t h e  P i e r  to retain, after 

she s i g n e d  and checked- in  and p r i o r  t o  b o a r d i n g  t h e  vessel, this 

a s s e r t i o n  i s  e x p 1 i c i t l . y  disputed b y  p l a i n t i f f .  

I n  h e r  affidav1.t i n  o p p o s i t i o n ,  plaintiff m a i n t a i n s  that upon 

a r r i v a l  a t  t h e  vessel a n d  prior t o  boarding, s h e  and  d e f e n d a n t  

Meyers were a s k e d  f o r  t h e i r  c r e d i t  card for any  on-hoard 

purchases, were a s k e d  t o  " s i g n  here" and "were immediately 
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i n s t r u c t e d  to r e t u r n  t h e  entire document t o  t h e  r e p r e s e n t a t i v e . “  

Pogoda Affidavit i n  O p p o s i t : ~ o n ,  ¶21. P l a i n t i f f  asserts t h a t  she 

and  defendant Meyers “ k e p t  none of  [ s u c h ]  paperwork.. . [ and]  [ t l  h e  

c h e c k - i n  person r e t u r n e d  no paperwork t n  e i t h e r  Mr. Meyers o r  

myself”. I d .  A c c o r d i n g  t o  plaintiff, s h e  and Mcyers ” w e r e  g i v e n  

no o t h e r  paperwork  t o  keep and c e r t a i n l y  not the ticket which was 

produced here” (hy Royal  Caribbean in s u p p o r t  of their motion t o  

d i s m i s s ) .  I d .  a t  2 2 .  Also, according to plaintiff, since s h e  

d i d  n o t  book t h e  voyage t h r o u g h  the Roya l  Caribbean websit-e, s h e  

had no r e a s o n  t o  view and d i d  not view their website which R o y a l  

C a r i b b e a n  claims contains a copy of  the T i c k e t  C o n t r a c t .  

The affidavit supplied b y  Royal. Car ibbean  i n  s u p p o r t  o f  i t s  

m o t i o n  by David Banciella, merely s t a t e s ,  vaguely and without 

p e r s o n a l  knowledge of the c i r c u m s t a n c e s  surrounding plaintiff’s 

check-in p r i o r  t o  t h e  vessel’s d e p a r t u r e ,  t h a t  plaintiff 

“received t h e  T i c k e t  C o n t r a c t  before e m b a r k i n g  t h e  Vessel”. 

Affidavit of David B a n c i e l l a ,  T3. Nn d e t a i l s  a r e  supplied as to 

how 1.ong prior to plaintiff’s hoarding of the vessel the T i c k e t  

Contract was a l l e g e d l y  supplied to p l a i n t i f €  and the particular 

c i r c u m s t a n c e s  surrounding t h e  a l l e g e d  g i v i n g  of the Ticket 

Contract t o  p l a i n t i f f .  Noticeab1.y absent f r o m  Royal Caribbean’s 
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moving papers  i s  an assert.j.on by someone with personal knowledge 

that the portion of  t h e  Ticket Contract containing the forum 

selection clause was i n  fact gi-ven t o  plaintiff p r i o r  t o  h e r  

boarding t h e  vessel. 

F u r t h e r ,  Royal C a r i b b e a n ’ s  argument  that p l a i n t i f f  had an 

affirmative d u t y  t o  explore R o y a l  Caribbean’s w e b s i t e  to obtain a 

copy of  the T i c k e t  Contract and r e v i e w  the t e r m s  p r o v i d e d  

therein, when t h e  voyage was n o t  booked f r o m  Royal  C a r i b b e a n ‘ s  

w e b s i t e  and absent any i n s t r u c t i o n  t o  p l a i n t i f f  and Meyers to 

review t h e  Royal Caribbean website i n  which the T i c k e t  Contract 

c o n t a i n i n g  a forum s e l e c t i o n  clause allegedly appears ,  is n o t  

supported by a n y  case law. Also unpersuasive, and n o t  supported 

by case l a w ,  is Royal C a r i b b e a n ’ s  argument that plaintiff “has 

o f f e r e d  no  evidence that i f  s h e  had notice of the forum selection 

clause, she would have cancelled her c r u i s e ” .  Reply Memorandum 

of  Law, at 2. 

Thus, given that i t  i s  not d i s p u t - e d ,  o r  claimed by Royal  

Caribbean t h a t  t h e  T i c k e t  Contract was supplied t o  p l a i n t - i f f  o r  

Meyers at a n y  t i m e  prior t o  t h e  date the c r u i s e  s a i l - e d ,  and 

p l a i n t i f f  c l e a r l y  disputes R o y a l  Caribbean’s a s s e r t i o n  t h a t  the 

Page 12 of 17 

[* 13]



T i c k e t  C o n t r a c t  c o n t a i n i n g  the forum s e l e c , t i o n  clause. was given 

to her to r e t a i n  on t h e  d a y  o f  t h e  ship‘s departure a n d  prior to 

her  b o a r d i n g  the vessel, Royal Cari-bbean h a s  failed t o  

conclusively establish t h a t  plaintiff had amp1.e opportunity to 

become “meaningfully inform.ed” of  the forum s e l e c t i o n  clause of  

t h e  T i c k e t  C o n t r a c t .  T h e r e f o r e ,  dismissal on such  b a s i s  a t  this 

time is denied. Cf. Lerner 17. K a r a g e o r g j s  Lines, Inc., 66 NY2d 

at 485 (passenger bound by t . i c k e t  contract terms where t i c k e t  

received four ( 4 )  months p r i o r  t o  t h e  c r u i s e  a n d  there w a s  “no 

a l - l e g a t i o n  that [passenger] w a s  r e q u i r e d  t o  surrender [ t h e  

t i c k e t ]  when. .  .boarded t h e  vessel”) ~ 

( 2 )  R e l e a s e  

Royal Caribbean also seeks t o  dismiss based  upon t h e  Release, 

signed b y  p l a i n t i f € -  and  Meyers on December 1 5 ,  2 0 0 8 ,  a r g u i n g  t h a t  

i t  e x c u l p a t e s  Roya l  Caribbean f r o m  liability. However, 46 Unit.ed 

States Code §30509 express1.y i n v a l i d a t e s  any  contract p r o v j . s i o n  

p u r p o r t i n g  t o  limit t h e  liability of an owner of a vessel for its 

own negligence o r  t .he negligence of  i t s  employees o r  a g e n t s . ’  

’ 46 USCA 5 30509,  t i t l e d  “ P r o v i s i o n s  limiting liability f o r  
personal injury o r  d e a t h ” ,  provides, i n  relevant p a r t ,  a s  
follows: 

(a) Prohibition. - (1) g e n e r a l . . - T h e  owner,  master, 
manager or a g e n t  of a vessel transporting passengers 
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See K o r n b e r g  v. C a r n i v a l  Cruise L i n e s ,  I n c . ,  741 F2d 1332  ( I l t h  

C i r  1 9 8 4 )  (in i n t e r p r e t i n g  46 USCA S183, the predecessor s t a t u t e  

to 46 USCA §30509, the court, held t h a t  a common carrj.er cannot. 

disclaim l i a b i l i t y  for negligence in a c o n t r a c t  provision, as 

s u c h  provisions ace void a s  acjai .nst  public p o l i c y ) .  Moreover, 

s u c h  a n  attempt to disclaim liability is not e n f o r c e a b l e ,  even if 

a passenger received a d i s c o u n t e d  rate. See Moore v. American 

Scantic: L i n e ,  Inc., 121 F2d 767 ( 2 n d  Cir 3.941) ( i n t e r p r e t i n g  4 6  

USCA §183, the  predecessor statute to 46 IJSCA 530509). The cases 

cited by defendant are not a p p l i c a b l e .  Thus, Royal. Car ibbean  h a s  

failed t o  conclusively e s t a b l i s h  t h a t  dismissal s h o u l d  be granted 

based upon t h e  Release. 

E. Defendant . Mevers’ Cxoss-Motion to Disrrlis 5 -  
Forum Non Can, veniens 

CPLR §327 “permi ts  a court t o  s t - ay  o r  dismiss . . .  actions where it 

is determined that the action, a l t h o u g h  jurisdictionally sound, 

would be better a d j u d i c a t e d  elsewhere. “ I s 1 a m i . c  R e p u b l i c  of I r a n  

between p o r t s  in t h e  I J u i t e d  S t a t e s ,  o r  between a port 
i n  t h e  United St-ates and a p o r t  in a foreign c o u n t r y ,  
may not include in a r e g u l a t i o n  or contract a provision 
1i.mj.ting- ( A )  t h e  l i a h j - l i t y  of the owner.. . f o r  personal 
i n j u r y  . . .  caused  by the n e g l i g e n c e  or fault of the owner 
or the owner’s emp1.oyees or a g e n t s . .  . (2) Voidness.-A 
provision described in p a r a g r a p h  (1) i s  void”. 
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v P a h l a v i ,  62 N Y 2 d  474, 478-479, c e r t  d e n i e d  469 US 1108 (1984). 

T h e  movant c h a l l e n g i n g  the forum bears  the burden to demonstrate 

r e l e v a n t  private o r  public j -nterest  factors which militate 

aga.inst accep t ing  the ljtigation. I d  at 479. On such  a motion, 

the court s h o u l d  consider s e v e r a l  f a c , t o r s :  (1) t h e  burden on t h e  

N e w  York  courts; (2) the p o t e n t i a l  hardship to t h e  d e f e n d a n t ;  

(3) the availability of an alternative forum; (4) t h e  p a r t i e s '  

residencies; ( 5 )  t h e  situs of  t h e  u n d e r l y i n g  action; and ( 6 )  

t h e  potential hardship to wit-nesses. T u r a y  v -  Beam B r o s .  

T r u c k i n g ,  61 A D 3 d  964, 966 (1st Dept, 2009); Prestige B r a n d s ,  

Inc. v Hogan & Hartson,  L L E ,  65 AD3d 1028, 1029 (2d Dept, 2009). 

No one single f a c t o r  is dispositive. T u r a y  v B e a m  Bros. T r u c . k i n g ,  

61 A D 3 d  at 966. Applying such factors herein, Meyers' motion t o  

dismiss based upon the groLnd of forum non conveniens  is denied. 

Significant-ly, s i n c e  this court has  denied Royal Caribbean's 

motion to dismiss based upon t h e  forum selection clause, it would 

be a waste of j u d i c i a l  resources t o  dismiss this case as against 

defendant Meyers based upon forum non conveniens grounds ,  while 

maintaining this a c t i o n  a g a i n s t  defendant Royal Caribbean. 

Having two cases p e n d i n g  i i i  t w o  different states based upon t h e  

, 
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same f a c t s  and  circumstances would  be a burden upon  p l a i n t i f f ,  

witnesses and the courts. 

F u r t h e r ,  

Meyers are both New Y o r k  residents, t he re  is no hardship to 

Meyers to litigate t h i s  casa in New Y o r k  where he resides. 

Moreover, Meyers failed to identify specif j -c  witnesses who a r e  

located in F l o r i d a  and  detail how they will suffer  h a r d s h i p  by 

k e e p i n g  this case in New Y o r k .  

medical care in F l o r i d a ,  s h e  continues to receive medical 

treatment in New York ,  and a portion of the medical t r e a t m e n ?  she 

received was while onboard the vessel and in S c h n e i d e r  Regional 

Medical Center, S t .  Thomas, United States Virgin Islands. 

Furthermore, although the subject a c c i d e n t  did not occur in New 

York, it also did n o t  OCCUI- in Florida. The s u b j e c t  acc ident  

took place on the vessel w h i 3 . e  it was on the h i g h  seas. 

upon the above c o n s i d e r a t i o n ,  the court  is not persuaded that 

this case s h o u l d  be d i smis sed  upon the basis of forum non 

conveniens grounds. 

since it 1s u n d i s p u t e d  t h a t  bo th  p l a i n t i f f  and defendant 

While plaintiff did s e e k  some 

Rased 
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Conclusion 

Accordingly, it is 

ORDERED t h a t .  Royal Caribbean’s motion to dismiss and Meyer’ 5 

cross-motion to dismiss are denied; a n d  j - t  is further 

ORDERED tha t :  w i t h i n  3 0  days of e n t r y  of this O r d e r ,  

plaintiff shall serve a cop:y upon defendants w i t h  n o t i c e  of 

Dated: Sep,t.ember 9, 2010 

- 

W n n  
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