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Petitioner. 

-against- 

NEW YOKK STATE: DEPARTMENT OF HEALTH 
aiid the OFFICE OF THE MEDICAID INSPECTOR 
C.; EN F, l i  A L. 

Index No. 113740/2009 

DEC'ISION & OKI1ER 

111 this Article 78 proceeding, petitioner Community Related Services, h c .  (CRS or 

petitioner) Inoves, by order to show cause dated March 12, 20 10 (Seq. 002) to preliminary and 

permanently enjoin respondents, the New York State Department of Health (DOH) and the N e b  

Y o r b  State Oftice 0 1 '  the Medicaid Inspector General (OMIG) (collectively, Respondents) ti-oiii 

prosecuting a proceeding in connection with audit number 06- 1742 (2006 OMIG Recoupment). I 

l'he 2006 OMIG Recoupnxnt seeks to recover 7.8 inillion dollars in Medicaid payments that 

Respondents claim were improperly paid io CRS from July 1, 2001 through I:)eceniber 3 I .  2005. 

'Hie 2006 OMTG Recoupment began in July 2006. 

Petitioner assei-ts that the court should issue a writ of prohibition barring Respondents 

' There liavc been three prior Article 78 proceediiigs before this court involving 
pelitioncr's Medicaid reimbursement: C'RS v Novello, Index No. 1 13523106, ~ f f f ' d  4 I AD3d 323 
( 1  sl I k p t  2007); C'RS v Dcrines, Index No. 107204/07: and CRS I) NYS Dept. yf'Health, Iiidex No.  
144433/08. I n  addition, there was a proceeding before Justice Marcy Kahn of this courl, I 'RS  11 

Novol lo ,  Index No. 102971/07, involving the terminatioli by DOH of petitioner's participation i t ]  

the Medicaid program in October 2006. The reader's hniiliarity with the prior proceedings is 
assullled. 
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two OMIG audits and recoupment proceedings in 2006 and 2007. Petitioner coiiimeiiced this 

proceeding, by order to show cause dated September 29,2009 (Seq. 001 ), to recover Medicaid 

paymcnts relating to audit number 07- I 180 (2007 OMIG Recoupmenl). The current motion 

(Seq. 002)  was brought while the first order to show cause was pending dotci-mination. Wliile 

the original petition was sub,judice. OMIG scheduled an exit conference for the 2006 OMIG 

R ec u up me tit . 

Mcdicoid Pi-ogram Kesponsihilities und Procedures 

As of October 1, 1996, responsibility for administering New York State's Medicaid 

prograiii shifted from the Department of Social Services (DSS) to DOH and DSS's rules and 

1-egulations continued in full force and effect as DOH'S rules and regulations. Blossom Vie147 

N z m i ~ q  Homc v Novello, 41 NY3d 581, 591-592 (ZOOS), citing L 1996 ch 474, $242. DOI.1 

hecaiiic responsible for the Medicaid audit function on April I ,  1997. Id. at 592, citing L 1997. 

ch 436, part R, s122(a),(e). OMIG was created as an office within 110H effective July 26, 2006, 

L 2006, ch 442, 5 1. 

Medicaid payiiieiits are authorized only when providers and their services are in 

compliaiice with all applicable statutes, rules and regulations. A.  H. E. H.A. C'cisrirl, lnc. v 

Novello, 298 AD2d 134, I35 ( I  st Dept 2002), citing Social Services Law (SSL) $365-a (2)(n) 

and 18 NYCRR 504.3. Unauthorized payments can be recouped I-ry 1301-I. I d  By enrolling as a 

pruvider in the Medicaid prograin, a provider agrees to abide by all the program regulations; to  

submit claims for payment only for services actually furnished and which were medically 

neccssnry o r  otlier\bise authorized; to permit audits of all of its books and records relating to 

scrvices and Medicaid payments by the Secretary of the United States Department of Health and 
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Huinan Sciwices, the Deputy Attorney General for Medicaid Fraud Control Unit (MFCU) and 

DOH; and to reimburse DOH for any overpayments, 18 NYCRR 4 504.8. 

OMIC; was created “to consolidate staff and other Medicaid fraud, detection, prevention 

and recovcry functions ... into a single office.” Public Health Law (PHL) $30. The legislative 

iiiteiit in creating OMIG was to “create a more efficient and accountable structure, dramatically 

reorganix and streamline the state’s process of detecting and combating Medicaid fraud and 

abuse and maximize the recoupinent of improper Medicaid payments.” Id, DOH’S audit and 

recoupment functioiis were transferred to OMIG. PHI, $3 l(1). 

Detection of Medicaid fraud and abuse in OASAS programs i‘alls within OMIG’s 

statu toiy rcsponsibility. PHL tj 32(2). OMIG’s mandate includes recouping Medicaid funds 

improperly paid. PHL fj 32(4)(f).  OMlG has a duty to coordinate with DOH to prevent, 

investigate and detect Medicaid fraud and abuse in OASAS programs to the “greatest extent 

possible.” PHL $32(3). Moreover, in carrying out its duties, OMIG may request information, 

assistance aiid cooperation froin state agencies. PHL 533( I). Similarly, upon request froin a 

statc agciicy. OMIG must provide: 

such information and assistance as such entity or uiiit shall deem necessary and 
appropriate and available to aid and facilitate the investigation of fraud and abuse 
within lhe medical assistance program [Medicaid] and the recoupment of 
improperly cxpended funds. 

PHL, $33(2) 

In Medicaid regulation terniinology, an entrance conference commences an audit. 1 8 

NYCIIIII 5 I7.3(t’). Alier an audit is completed, a Medicaid provider has a riglit to a closing 

conference, which both parties refer to as an “exit conference,” at which the provider caii presenl 
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adclitionul documentation and information. 18 NYCFX 5 17.5(a). After the exit conference, 

DOH issues a notice of proposed agency action and a draft audit report identifying items that are 

being disallowed. 18 NYCRR 5 17.5(bj. The provider has thirty days to object. Id. After 

receipt of the provider’s objections, DOH issues a final audit report. 18 NYCRK 5 17.6. A 

provider may request an administrative hearing if it objects to the final audit report. 18 NYCKlC 

5 17.5(b); 18 NYCKR 5 19.4(a). 

Medicaid providers are subject to audit and are required to reimburse D01-i for 

overpayments discovered by audits. 18 NYCRR 504.8(aj; 18 NYCKK 5 1S.3(b). A provider is 

subject to audit for “six years from the date the care, services or supplies were furnished o r  

billed. whichever is later.” 18 NYCRR 5 17.3(b)(2). A provider must provide restilutioii for 

services that were provided inappropriately, and DOH may recoup the monies paid for such 

services. fd Further, audits may relate to the cost of care and to the quality, appropriateness and 

necessity o1’the care provided. 18 NYCRR 504.8(b). The prosecution of one audit does not 

preclude DOH or any other authorized agency from taking other actions with respect to a 

provider, “including obtaining overpayments or restitution pursuant to a finding of unacceptable 

pracliccs. auditing paynients or claims for payment for the same or similar periods, or taking any 

other action authorized by law.” 18 NYCRR 5 17.l(bj. 

111 addition. Medicaid providers must maintain records of their riglit to receive payment 

for “six years from the date the care, services or supplies were furnished or billed, whichever is 

later.” I8 NYCRR 5 17.3(b)(2j. The record retention period is tolled once a provider receives 

notice 01‘ 1 1 0 1  1’s intention to audit. 18 NYCRR 5 17.3(c). Once an audit commences, passage of 

the &year retention pcriod dues not prohibit DOH from concluding i t .  18 NYCRR 5 I7.3(d). 
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I I O H  has discretion to terminate an audit at any time, by written notice to the provider, in lieu of 

holding :in e x i t  cunfwence or issuing a draft or h a 1  audit report. 18 NYCRR 5 17.3(11). 

Pr-esrnl Aidi t  - 2006 OMIG Recoupment 

'The 2004 OMIG Recoupment entrance conference, which began that audit, took place OH 

July 26. 2006. More than three years passed before OMIG gave CRS notice of an exit 

conference. Originally, OMIG sent CRS a notice, dated November 20, 2009, scheduling an exit 

confercnce for Deccniber 1 1, 2009. CRS did not receive the November 20, 2009 notice because 

it  was out of business. As a result. OMIG adjourned the exit conference to February 4. 201 0. and 

the exit conference was held on that date. 

The total recoupnxnt sought by Respondents in connection with the 2006 Recoupment is 

$7.895,063. Affirniation of Devin Edward Moss, dated 4/9/10 (Moss A@), 729. Pursuant to 18 

NYC'RR 5 lC>.lS(g), Respondents may use statistics to estimate the amount of recoupment from a 

random sample. Mercy Hasp. qf Watertown v New York State Depl ofSocial Service.y, 79 NY2d 

197 ( 1992). Rased on that authority, for the first audit period, the sampled cases yielded alleged 

overpayments of $17O.956.80 for which Respondents seek recoupment of $2,437,844. For the 

second audit period the sample yielded alleged overpayments of $359,027.57 for which 

Kespondenls seck to recoup $5,457,2 1 9.2 

As noted earlier, CKS previously defended two full-blown administrative proceedings. 

One was brought by OASAS to revoke petitioner's operating certificate. The other was the 2007 

' The 2006 OMIG Recoupment coiisists of two audit periods, due to a change in the 
governing regulations for alcohol and substance abuse programs. The audit period 7/1/02 
through 12/1/02 is governed by 14 NYCRR 380 et seq. Audit period 12/2/02 through 12/3 1/05 is 
governed hy  14 NYC'RR 822 et seq. 
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OMIG Recoupment. In order to evaluate CRS’ claim of prejudicial, serial prosecution, it is 

impurlant 10 understand what the prior hearings involved and their timing. 

The OASAS audit began in March 2006 and ended in April 2006. It covered the period 

from August 1998 through March 2006. In June 2006, OASAS sent a draft notice of intent to 

revoke C‘RS‘ operating certificate. In September 2006, OASAS issued a notice of intent to 

revohe the operating certificate. In November 2006, OASAS issued a determination and order to 

revoke the operating certificate. CRS requested a hearing. In April 2007, OASAS issued a 

notice of hearing to be held on May 21, 2007. However, the hearing began on April 28, 2008, 

due tu requests fix The last day of the hearing was July 30, 2008. On Decembur 

9, 2008, OASAS confirmed a determination, dated December 2, 2008, of Hearing Officer Dennis 

P. Ziiiimcl-man (Zinimeman), which recommended revocation of CRS’ operating certificate 

(OASAS Determination). The OASAS Determination sustained numerous violations and fines 

based upon Gildings that CRS failed to comply with regulations relating to the services it 

provided, including, inter alia, assessing patient needs, developing individual treatment plans, 

holding treatment sessions of thirty-rninute duration, evaluating the success of treatment, 

scheduling treatment, documenting referrals to outside providers, holding treatinent team 

incctingc, iind complying with sundry other documentation requirements. The patient case 

records reliil-ed 10 in Zimrnerman’s report go back as far as August 1998 and end in March 2006. 

However, the OASAS Determination reduced the fine sought by OASAS froiii approximately 

$16.000.000 to ’$492,800 (Fine) , Zinmerman lowered the Fine on the ground that it was unfair 

’ I-learing Officer Zimmerman’s report does not state which party requested 
adsjouriiinents. Nor do the parties explain the almost one-year delay. 
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to  tine C’RS for violations that occuned prior to Deceinber 2003 because on that date its 

operating certificate was renewed for three years following an inspection that did not find 

violations. thus dcpriviiig CRS of an opportunity to improve. 

0 1 1  lleccmber 6, 2006, OMIG sent petitioner a notice of proposed agency action to recoup 

approsiiiiately SO inillion dollars in connection with the 2007 OMIG Recoupment (Audit No. 07- 

1 180). ‘l‘he gravamen of the 2007 OMIG Recoupment was that CKS committed an unacceptable 

practicc by utilizing a billing code for administrative delay due to pre-approval (Billing Code) 

when submitting claims more than 90 days after services were provided. Unless excused by 

adnilinistruljvt: delay beyond the control of the provider, Medicaid clainis must be submitted 

within 90 days of the rendition of services. 18 NYCRR 540.6(a)( 1 ) . 4  Pre-approval was not 

required 1-br the services CKS provided. However, petitioner used the Billing Code because it 

claimcd that other administrative delays beyond its control made it impossible to submit claims 

witliing 90 days. 

On May 28,2007, OMIG issued a final notice of agency action in the 2007 OMIG 

Recoupment. CRS requested a hearing in May 2007. OMIG issued a notice of hearing i n  July 

and the Iiearing began on July 3 1 ~ 2007 in front of Law Judge Jolm Wiley (Wiley), DOH’S 

designee. The record of the hearing was closed on August 3, 2009. Respondents attribute the 

delay lo C’IIS‘ reqiiests for adjournments, which petitioner does not dispute. Moss AW, 763.  On 

August 3 1 ,  2009, Wiley issued a determination. He reversed OMIG’s finding that it was entitled 

to recoup funds paid lo CliS in the amount of$50,884,110.78, plus interest, based upon its audit 

The remainder of the charges in the 2007 OMIG Recoupment also stemmed from use 
of the Billing Code (failure to submit claims properly and submitting false statements). 

8 

[* 8]



o1‘C‘KS h i -  the period October 1,2000 to March 28, 2006. Wiley also reversed MFCU’s finding 

that (’ICs had committed unacceptable practices by using the Billing Code and held that OM JG 

was estopped from asserting that the Billing Code was an unacceptable practice. 

The aiidits that led to the two prior administrative proceedings and the 2006 OMIG 

Rccoiipnient all begail in 2006. The OASAS audit began in March 2006 and the iirst OASAS: 

notice 0 1  intent to revoke CRS’ operating certificate was in the Fall of 2006. OMIG’s notice of 

intent to recoup in the 2007 OMIG Recoupment issued in Deceniber 2006. The 2006 OMIG 

Recoupiiient entrance conference relating to the motion before the court took place on July 26, 

2006. 

Kcspondeiits admit that the OASAS auditors assisted OMlG with quality care review in 

the 2006 llecoupment audit. Respondents also adinit that there is soiiie overlap between the 

OASAS audit and the 2006 OMIG Recoupment. Respondents intend to recoup monies paid to 

ClRS based upon OASAS violations. Specifically, they state that the 2006 OMIG Recoupment 

“examincs whether Petitioner should have been reimbursed for providing services that the 

chcrnical dependence program experts at OASAS have determined do not cornply with program 

reqirirenieiits and which violate regulatory standards.” Moss Aff,, 723. The 2006 OMIG 

Recoupment relies upon OASAS findings relating to quality care review; missing progress notes; 

failure to document visit length; inissing attendance records; visits less than thirty-minutes 

duration; no chemical dependence diagnosis; missing or late individual treatment plans; missing 

discharge plans and excessive pre-admission visits. Id. at 128. 

It is clear that the audit periods for the 2006 and 2007 OMIG Recoupments, and the 

OASAS audit overlap. l’he audit periods are as follows: 2006 OMIG Recoupment 07/01/2001 to 
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12/3 1 /2OO5; 2007 OMIG Recoupment 10/01/2000 to 03/20/2006; and OASAS audit OW1998 to 

0 3 /2 00 h . 

Respondents claim that their governing regulations permit serial audits. In  fact, at oral 

argument, Respondents’ counsel told the court that governing regulations permitted Respondents 

t o  xidi t a provider pieccineal, a hundred different times without violating due process. Tr. 

March 12, 701 0, p, 14. Respondents also contend: that they are required by federal and state law 

to recoup ovei-paymcnts; that once OASAS determined that CRS committed program violations. 

Respondcnts had to recoup payments petitioner received for those services; that Respondents had 

no motive to proceed with the 2006 OMIG Recoupment because they thought they had won the 

2007 Recoupment until Wiley’s August 2009 decision; that under governing regulations, once 811 

audit is timcly commenced, there is no time limit within which it must be completed; that 

petitioner failed to exhaust administrative remedies; that CRS suffered no prejudice by the delay 

because Respondents and/or CRS have all the records CRS needs to defend; that CRS was on 

noticc sirice the Jiily 2006 entrance conference for the 2006 OMIG Kecoupnient that I t  was 

required to retain its records; that 18 NYCKR 5 17.l(b) provides that one audit by DOH or any 

other authorized agency does not preclude audits of claims for the same or similar periods; that 

OMIG was waiting for OASAS to complete its hearing before recouping the funds based upoii 

OASAS program violations because OASAS has more expertise in that area; that CRS delayed 

the 2007 OMIG Recoupment: and that any prejudice to petitioner is outweighed by the benefit of 

protecting the public fisc by recouping Medicaid funds improperly disbursed. 

On March 12, 2010, the present motion came on for a hearing on petitioner’s request for a 

tcmporary restraining order. At that time, respondents had not issued a draft audit report and 
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notice of proposed agency action. This court granted a temporary restraining order eri.joining 

Respoildents from issuing a notice of withholding of petitioner’s Medicaid payments in 

connection with the 2006 OMIG Recoupment and staying petitioner’s time to respond to the 

proposed agency action until determination of Motion Sequence 001. The court declined to stay 

issuance of a drai’t audit repoi-t or notice of proposed agency action. 

‘I’he gravamun of petitioner’s current motion is that the 2006 OMIG Recoupment 

duplicates and should have been coordinated with the prior administrative proceedings, when 

petitioner would have been able to defend at minimal additional expense and had its records, 

offices and fonnei. employees available. Petitioner’s participation in the Medicaid program was 

lerininatcd in October 2006. It is undisputed that it ceased doing business that year. CRS says 

that it no longer has computers, copying and fax machines, and most of its clerical and 

professional stafi: who treated the patients. These staff members cannot, or might not 

(petilionur’s papers are not consistent on the ability to locate staff), be able to he found and might 

not cooperate, even ii‘CRS were able to locate them. CRS urges that it would have been a 

simple matter to defend the issue of recoupment during the OASAS hearing on the issue of 

whether thc license should be revoked for the same violations, but now, when it is no longer i n  

business, it would be arduous and costly. 

111 addition, petitioner points both to the withholding of its Medicaid payments since 2006 

and various other goveriimental investigations directed at CRS, including investigations by 

MFC‘U and the New York State Department of Taxation and Finance. According to 

Respondents’ papers, MFC’LI investigated CRS from September 28. 200 1 through March 6. 2006, 

during which h e  CKS was on a “Held In Abeyance List,” meaning that OMIG could not 
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investigate. The 2006 OMIG Recoupment began after MFCU notified OMIG that CRS was off 

the Held In Abeyance List. 

CRS also has been subject to several withholds of its Medicaid payments, which it clainis 

has added to the prqjudicial affect of the revival of the 2006 OMIG Recoupment. On  May 2, 

2005. at the request of MFCU, DOH began to withhold 25% of petitioner’s Medicaid 

reimbursements pending the outcome of its investigation (MFCU 25% Withhold). The MFC’U 

25% withhold was abrogated by this court’s December 28,2006 decision (Index No. 1 13523/06), 

which w x  affirmed by the First Department on J~iiie 26, 2007. 0 1 7  March 13, 2006, OASAS 

gave CRS notice of a 75% withhold (OASAS 75% withhold). As a result, 100% of petitioner’s 

Medicaid reimbursement was withheld beginning March 13,2006. OMIG placed a new 25% 

withhold against petitioner’s Medicaid reimbursement claims by notice received by petitioner on 

November 9,2006 (OMIG 25% withhold). 

Despite the withholds, CRS has received substantial Medicaid reiiiiburseineiit as a result 

ol‘ this court‘s orders during this and other proceedings. During the course of this proceeding 

C’RS received approximately 2.6 million dollars from Respondents, who conceded that amount 

was owed lrom the OASAS 75% withhold and for other reasons. In prior proceedings before this 

court, liespondeiits were ordered to pay CRS approximately $5,300,000 and $92,000 from the 

MFCU 25% withhold and $300,000 in emergency funds. 

Lli sc I ~J’A io ?I 

I. E.xhaustii)n i? f ’Remedies 

NorinaI I y 3 court should not intervene in an administrative proceeding when 

adiiii1iislrativt:iLiw remedies have not been exhausted. Wlrlergafr II Apm-lrnents 1’ Hz~[/b10 S ~ M V ~  
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Azi/hori/ji.  46 NY2d 52, 57 (1978). The purposes of the exhaustion rule is to relieve courts ofthe 

burden ol: deciding issues entrusted to administrative agencies, to foster administrative 

development of a coordinated and consistent scheme of regulation and to afford agencies the 

opportunity to develop a record that reflects its expertise and judgineiil prior to judicial review. 

/d, The exhaustion rule does not apply when an agency’s actions are challenged as 

unconstitutionnl or beyond the agency’s jurisdiction, when resort to a n  administrative remedy 

would be futile or when its pursuit would cause irreparable injury. ld 

‘This case fits into the exceptions to the exhaustion rule. Here, petitioner alleges 

constitutional violntions. Further, resort to the administrative remedy to evaluate the due process 

claim would he hitile because the alleged violation, successive prosecution, would evade review 

if petitioner were forced to try its objections prior to judicial review. 

11. Rc.v .J i idicui i i  

R e . v , j i i d i u / u  is applicable to quasi-judicial administrative deterininations that are 

rendered pursuant to the adjudicatory authority of an agency tribunal using procedures 

substantially similar to those used in a court of law. Ryan v New York Tel. C’o., 62  NY2d 494, 

499 ( 1  984). The doctrine precludes a party from litigating a claim where there was a prior 

judgrneiit on the merits between the same parties involving the same subject matter. Mutter 41’ 

.Josoy 1’ ( h w d  5, NY3d 390 (2007). The doctrine bars all claims arising out of the same 

transaction or series of transactions, even if based upon different theories or seeking a different 

remedy. 111. at 389-390. In the administrative context, res,judiculu will be applied only if it is 

consistent with the function of the administrative agency involved, the peculiar necessities of thc 

pnrticulai- case, and the nature of the precise power being exercised. I d .  at 390. For example, in 
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,Jo.wy, the Court of Appeals held that a prisoner could be disciplined for an assault on another 

prisoner shortly after the incident and then disciplined again wheii he was criininally convicted 

for the incident. The rcasoiiing of the coui-t was that regulations permitted both sanctions aid 

because the Department of Correctional Services had a strong interest in swift discipliiie to 

maintain order, which was reflected in regulations setting short time periods, which could not 

await the outcome of criminal proceedings. In addition, a different regulation permitting 

sanctions for a criiniiial conviction provided that an inmate could be disciplined at any time for 

violation of EI conduct rule based upon the same incident. 

Here, the 0ASAS determinatioii is not re.v,judicutu because Respondents were not parties 

to the OASAS proceedingn5 With respect to the 2007 OMIG Recoupment, OMIG was a party 

and i t  admits here thal it did seek to recoup some of the same payments sought by the 2006 

OMIG Kecoupnient using a different theory, i.e. the Billing Code. Thus, it must be determined 

whether perniittiiig two hearings to recoup the same payments is consistent with the function of 

the rrdministrativc agency involved, the peculiar necessities of the particular case. and the nature 

of  the precise power being exercised. ,Jo,sey at 390. 

Recoupment and audit in overlapping periods is consistent with the function of OMIG 

and the nature of the precise power being exercised. There is strong public interest in the 

recovery of Medicaid fhids improperly paid. Schauhman v Blzrm, 49 NY2d 375, 379 ( I  980). 

Regulations do permit more than one audit for the same or similar periods. Respondents point to 

1 X NYC'RR 5 17.1 (b) as authority for their right to recoup and audit as many times as they wish. 

'Although the court does find it troubling that OMIG is seeking recoupment for services 
rendered prior to Ilecember 2003 for which OASAS ruled that it would be unfair to tine CRS. 
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As previously noted, 18 NYC‘KR 5 17.1 (b) provides that one audit does not preclude DO14 or any 

other authorized agency from taking other actions with respect to a provider, “including 

ohtaiiiing overpayments or restitution pursuant to a finding of unacceptable practices. auditing 

paynients or claims for payinent for the same or similar periods, or taking any other action 

authorized by law.” Respondents also note, correctly, that federal law requires state Medicaid 

progrnrns to recoup overpayments to providers. Perales v Heckler, 762 F2d 226 (2d Cir. 1985); 

42 C‘FR 433.3 12. T ~ L I S ,  the function of the agency and the power exercised by OMlG is 

vouchsafed by the regulatory and statutoiy scheme. 

Respondelits additionally rely upon 18 NYCRR 51 7.3(g)6 for the proposition that there is 

iio time liiiiit for completion of an audit. However, the regulation does not say that. It says that 

DOH has discretion to terminate an audit at any time by notifiing the provider in writing. 18 

NYCRK 5 17.3(g). The written notification “serves in the place of’  an exit conference, draft 

repor[ or final audit report. fd 

The +ha1 prong of the . h e y  test is whether in the peculiar necessities of this particular 

case, OMIG should be permitted a second bite of the apple. Respondents’ reasons for not 

recouping h e  iiioiiies i l l  the 2007 OMIG Recoupment are that: 1 ) they thought they could recoup 

prior to Wiley’s 2009 decision because they had won at the administrative level; and 2) because 

tlicy were awaiting h e  outcome of the OASAS proceeding because OASAS has ii2ore expertise 

with subdance abuse program violations. While the first reason does not make sense because 

CRS appealed the administrative determination in the 2007 OMIG Recoupment, the court credits 

Rcspondents’ secoiid reason. Further, the OASAS determination becaine final on December 9, 

“Respondents erroneously cite 5 17.4(g). 
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2008, when the 2007 OMIG Recoupment hearing was well underway. The 2007 OMIG 

Kecoupnicnt hearing started on July 3 1, 2007 aid the record was closed on August 8, 2000. 

Thus, motion is denied insofar as it  is based upon resjudicata because recoupment and 

audit in overlapping periods is justified by the Medicaid program regulations and the peculiarities 

of the particular case justify recoupment on a different theory. 

111. Writ qf'Prohihition 

A writ of prohibition is an extraordinary remedy that enables a court lo restrain 

unwarranted exercise ofjurisdiction and to stop a tribunal from exceeding its powers in a 

proceeding over which it has jurisdiction. Mutter of Rvfuus Lee v County C'ourr qf'Erie C 'omniy, 

27 NY2d 412. 437 (IO7 I ). For example, a writ of prohibition may issue where a second criminal 

prosecution follows an acquittal for thc same offense. Mdter o/'Kruerner 11 County C'ozirf of 

S@)Zk C'ounly, 6 NY2d 363 (1959). 

I Ieiice, the writ ofproliibition does not lie in this case. This is not a matter of criminal 

double jeopardy, as in Kruemer. Respondents have jurisdiction to recoup Medicaid payments 

iiiiproperly paid. They are not acting in excess of that jurisdiction because they are entitled to 

audit morc than once ibr the same period and the court has rejected petitioner's r e . i j z i u ' i ~ ~ ~ ~ ~ i  

enjoin 311 audits should be converted to declaratory judgment action). 

IT! Estoppel 

As a general rule the doctrine of estoppel is not applicable to agencies of the State acting 

in a governmental capacity. Hamptons Hospital & Medical Center, Inc. v Moore, 52 NY2d 88, 

94 ( 198 1 ). Howcver, equitable estoppel may be invoked in certain circumstances to prevent a 
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governmental subdivision from asserting a right or defense where it “acts or coniports itself 

wrongfully or negligently, inducing reliance by a party who is entitled to rely and who changes 

his position to his detriment o r  presjudice ...” Brmrzun 11 New Yurk C‘iy Howing Aufhori/.)’. 72 

AD2d 41 0, 412-41 3 ( 1  st Dept 19SO), citing, Bender v New York C‘ify Health & Hosps. C’orp., 38 

NY2d 662.668 (1 976). 

Here, the motion based upon estoppel is not supported and must be denied. C‘RS asserts 

lhe conclusion that Respondents ought to be equitably estopped. CRS does not state what actions 

by Respondents induced reliance by petitioner to its detriment. 

T I  Allegrd I’rujudicial Administrulive Delciy 

The c‘ourt o f  Appeals has stated that only in extraordinary circumstances may a court 

intervcne in  an administrative proceeding to rule on adjudicatory delay prior to the final agency 

deterinination. Mutter. qj’l’ortlundt Nursing Home v Axelrod, 66 NY2d 169, 180 (1985). 

Generally, it is the province of the agency to determine at n hearing whether the private party has 

suffered substantial pre.j iidice from the delay and judicial intervention is “contraindicated by 

considerations of separation of powers.” Id. Moreover, the private party must demonstrate 

substantial prejudice from the delay that significantly and irreparably handicaps it from mouiitiiig 

a defcnse. I d ;  see ~rlso, Mutter of GoldL~mith v de Buono, 245 AD2d 257 (3d nept 1997)(niemory 

loss not significant enough to show prejudice because petitioner able to testify with fair 

specificity); Miller of’Moss v Chassin, 209 AD2d 889 (3d Dept 1994)(lost documents and 

witness not significant prejudice because they would have had little relevance). The court must 

consider h e  causal relationship between the agency’s conduct and the delay, whether lack of 

agency resources is responsible for the delay, the complexity of the issues to be resolved, whether 
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the remedy is time-consuming, whether the private party is responsible for the delay in whole or 

in part, and whether matters of public concern underlay the government regulation or action. Id. 

at 180-1 83. However, where an agency’s proceedings “are demonstrated to be repetitive, 

purposeless and oppressive ... or where delay obtains by reason of any agency’s departure from its 

governing procedural regulations ..., the administrative process niay be stripped of the 

presumption of regularity.” Cortlclndt at 18 1-1 82 (citations omitted). 

C’ortlanu’t involved claims by nursing homes that their Medicaid reimbursement should 

not be recouped because the Commissioner of Health did not give the homes timely hearings to 

contest audit adjustments. In Cortlandt, the Court construed the State Administrative Procedure 

Act (SAPA) $301 ( l ) ,  which provides that “[iln an adjudicatory proceeding, all parties shall be 

afforded an opportunity for a hearing within a reasonable time.” ‘T’hus, the Court’s inquiry 

focused on whether there was a delay between the time of the request for and the conduct of the 

hearing. Id at 180. Here. by contrast, CRS is asserting a right to bc free of repetitive and 

oppressivc hearings, a right mentioned only in dicta in Cortlandt. 

In Muller of BZo.rsom View Nursing Home v Novello, 4 NY3d 581, the Court enjoined 

13011 f imi  conducting audits of a nursing home. The nursing home received Medicaid payments 

on an annual cost basis depending on the level of care needed for each patient. The nursing 

home was notified of DOH’S intent to audit more than six years after the reports sought to be 

aitdited were xubnii~ted. The prqjudice which the Court found iiicliided that the home woiild be 

sub-ject to fillancia1 uncertainty, that it would have to cope with audits many years after the 

patients had been discharged or died, that staff had left, that the niles for submitting reports and 

audits niight have changed and that the home may have lawfully destroyed records needed by the 
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auditor. In Blossom, the Court’s reasoning was that DOH’S sole excuse was that it had not 

finished an audit for the prior year due to “administrative oversight” and under the regulations 

audits had to take place sequentially. The Court ruled that the applicable regulation providing for 

a timely audit was not synonymous with timeless. Id. at 595. In addition, the Court stated that 

significmtly protracted or delayed audits harmed the public fisc by “thwarting prompt 

recoupment of Medicaid overpayments.” Id. 

This case is distinguishable from Blossom in that CRS was notifyed of the intent to audit 

in July 2006 and liad an affirmative duty to preserve its records, 18 NYCRR 5 17.3(c). fur the^-. 

the majority of the claimed improprieties which are the basis for recoupment relate to failure to 

document information in patient charts which CRS should have been retained. The inability to 

locate stall’ and their possible reluctance to cooperate, withoiit more, is not enough to 

demonstrate prejudice where most of the alleged violations relate to documentation. Moreover, 

C’RS only speculates that it “might” not be able to locate witnesses. who “might” not cooperate. 

Also, it is not clear to the court that OMIG could have sought recoupment during the OASAS 

hearing. The OASAS regulations do not give it authority to recoup. The OASAS regulations 

empower OASAS to revoke Licenses and impose fines for program violations, but not to recoup 

Medicaid payments. 14 NYCRR 822.1 l(k)(4); 14 NYCRR $ 1010.9; 14 NYCRR 388.10. 

Whether, as part of OMIG’s duty to coordinate activities, pursuant to PHL $32, it could have 

recouped during the OASAS hearing, when CRS says it was ready and able to defend, is not 

apparenl and would be better addressed at Ihe administrative level. Finally. CRS was responsible 

h r  the delay in the 2007 OMIG Recoupment. 

In suiii, CKS has not made out a case for substantial prejudice warranting extraordinary 
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judicial intervention prior to a final agency determination. The issues of prejudicial delay and 

whether OMlG’s conduct is repetitive and oppressive must be resolved at the administrative level 

before judicial review. 

VI. Due Prucrss m d  Equal Protection 

A due process property right arises not from the federal Constitution, but from existing 

rules or iinderstandings from an independent source such as state law. Mutter I!/  Medicon 

Diagnosfic Lahorutories, Inc. v Perales, 74 NY2d 539, 545 (1989). With respect to substantive 

due proccss, a provider has an interest in payment for work perfbriiied. Id,; 18 NYCRK 302.1 

(Medicaid reimbursement bills to be paid promptly). 

A substantive due process claim lies to “guard against the government’s exercise of 

power without any reasonable justification in the service of a legitimate government objective.” 

Tcnrrrhmm 17 Willinnzs, 193 F.3d 58 1 (2d Cir. 1999). Here, it is clear that Respondents have a 

legitimate governnieiit objective for recouping Medicaid funds improperly paid. Moreover, as 

previously noted. a provider does not have a right to keep funds that have been improperly paid 

a id  which are subject to recoupment. 

I n  deteimining whether due process procedural standards have been met, a court should 

weigh the private interest that will be affected by the official action, the risk of erroneous 

deprivation of such interest through the procedures used, and the probable value, if any, of 

additional or substitute procedural safeguards. Also to be considered is the Government’s 

interest, including the function involved and the fiscal and administrative burdens that the 

additional or substitute procedural requirements would entail. Id. at 546, citing Muttews 11 

Gldridgc., 424 US 3 19. 335 ( 1  976). 
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I-iere, the private interest CRS asserts is the right to keep monies that allegedly were paid 

for se r~ ices  that have been found to violate OASAS and Medicaid program requirements. The 

procedures available do not pose a great risk of erroneous deprivation. CRS will be entitled to a 

full-blown administrative hearing. Its payment records were turned over to it in prior 

prcoceedings beibre this court. Respondents have stated that they still have the relevant records 

and will make them available as well. Further, CRS was required by law to retain the records foi 

six years and it claiiiis that it was prepared to defend the OASAS proceeding thac ended in 2008. 

C'RS can raise the claim o f  pre-judicial administrative delay during the hearing. The substitute 

procedural safeguard CRS suggests is that the OASAS or 2007 OMIG Recoupment should have 

been combined with the 2006 OMIG Recoupment. As explained earlier, it is not clear that 

OMIG could have recouped the monies in the OASAS proceeding, because OASAS does not 

have authority to recoup and the governing regulations permit multiple audits for the same or 

similar pci iods. The fiscal and administrative burdens of recouping the monies i n  the OASAS 

procceding would have been slight, but it is not clear that OMlG could have done that. C'RS 

agreed to the Medicaid program rules by enrolling as a provider. The court has rejected CRS' 

claim that 2006 OMIG Recoupment should have been combined with the 2007 OMIG 

Recoupment (the Wiley proceeding) under principles of res judicutu. 'The fiscal and 

administrative burdeii of recouping the monies during the 2007 OMIG Recoupment weigh in 

h v o r  of Kuspoiidents. Respondents had a rationale for leaving the assessment of clinical 

program deficiencies to OASAS, which licenses substance abuse facilities and has expertise in  

evaluating their programs. In addition, the timing of the two prior proceedings made it 

impossihlc t o  recoup for (IASAS prograin violations during the 3007 OMIG Kecoupment 
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hearing. By the time OASAS made its determination, the 2007 OMJG Recoupment was in well 

in progress. In balancing all of the factors, the court finds that CRS will not be deprived of due 

process if the 2006 OMIG Recoupment goes forward. 

Finally, CRS failed to support its equal protection claim by any showing that it was 

subjected to disparate treatment. Accordingly, it is 

ORDERE,D that the motion by petitioner for a preliminary and permanent injunction is 

denied stid all stays issued by this court in connection with Audit 06-1 742 are vacated. 

Dated: Septemberfj\ , 20 10 Y 

ENTER: 
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