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SUPREME COUKT OF ‘THE STATE OF NEW YORK 
COUNTY 01: NEW YOIIK: PART 11 
__________________-______________I______----__-_-~--_------------------ X 
In thc Matter ol‘thc Application ol’ILJ1S RAMOS and 
SERGTO RODRIQUEZ, 

Petitioners, 

For an Order Pursuant to Article 78 ol‘thc Civil 

INDEX NO. I I5624/2009 

In this Article 78 procccding, pro se petitioners Luis Kamos and Sergio Rodriquez scek 

to annul thc detcrlnination of respondent New York City Housing Authoriv (thc Housing 

Authority) which dcnied their rcquest for rcmaining fanlily member succession rights to the 

apartment occupied by Flor Cupclas; Ramos is Cupclas’ son and Rodriquez is hcr alleged 

common law liusband. 

Thc following facts are not disputed unless otherwisc nolcd. From 1967 to the date of her 

death 011 May 29, 2008, Cupelas was the tenant of record ofapartnlent 3A at 2715 3‘d Avenue, 

Bronx, New York, which is part of the lIousing Authority complex known as Patterson Houses. 

While “Luis A,” and the first names ol‘lhrce othcr sons werc originally listed on the Tenant Data 

Summary, a line was crossed through all those namcs, and a subscquent Tenant Data Summary 

listed Cupelas as the sole occupant of the apartment. In her annual inconle affidavits submitted 

in 2007, 2006 and 2004, Cupelas did not list Ramos or Kodriquez as one of the “persons living 

i n  thc apartment,” and she ncver requcsted permission from the Housing Authority to have cither 
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of them permanently added to her household. Also, tlic 2007,2006 and 2005 Lease 

Addcndudlicnt Notices list Cupclas tlic only “authorizcd mcmbcr” of licr household.’ 

On July 24, 2008, Ramos informed management of his mother’s death, and claimed that 

he and Rodriquez were entitled to thc apartment as remaining family mcnibcrs. Hy letter dated 

July 3 1, 2008, Ramos requested a grievance hearing on his remaining family member claim. On 

August 12, 2008, the Housing Authority notified Iianios that thc grievance hearing was 

schcdulcd for August 20, 2008. 

On A ~ g u s l  22,2008, Ranios and Rodriqucz mct with Project Managcr Kimberly Taylor 

to discuss their grievance. Taylor prcparcd a Project Grievance Suininary concluding that 

Ramos’s and Rodriqucz’s “request to sign a lease with NYCHA is being denied,” as “[n]cithcr 

party was granted pcrniission to join the household by NYCI-IA prior to Ms. Cupeles passing 

away.” The Summary cxplained that Rainos alleged that he “retw-ncd to thc household 5 years 

ago,” and that Rodriquez alleged that he “returned 8 years ago.” As the reasons for the proposed 

disposition, the Summary stated that a “rcvicw ofher [Cupeles’s] annuals as far back as 1996 list 

Ms. Cupcles as the only person rcsidjrig in her home,” and that “NYCl IA was not aware nor gave 

consent [or them [Ramos and Rodriquez] to be present in the apartment.” Taylor also noted that 

Ramos was receiving deceased pension bcncilts from his mother in the amount of $698.22 

monthly, and Rodriqucz rcceived Social Security in the amount 01$788.30 monthly. 

‘Under the section entitlcd “Family Composition and Occupancy Notice,’’ the Lease 
AddendumlRcnt Notice stales as follows: “The lollowing arc the naincs of each authorized 
ineinber of your houschold , I lany  oi‘ the pcrsons listed has a child newly born to him or her, 
legally adopts a child, or is declared by a court to be the guardian ofa  child, the child may 
permanently reside in the household if you report the child to the I lousing Manager. No other 
pcrsoii is permitted to rcsidc permanently in the household unless the Housing Manager grants 
you WK1‘I”I’EN PERMISSION to add that person to your 11ousehold.’~ 
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Thc Project Manager fbrwarded the grievance to the District Office for review. On 

Octobcr 3 1, 2008, tlic Borough Manager issucd a dccision upholding the Project Managcr’s 

decision, linding that Rarnos and Rodriquez were not eligible to enter into a lease with the 

Housing Aulhority for the hllowiiig reasons: 

1,  If Luis Karnos and Scrgio Rodriqucz were living in the apartment, it was 
without the written permission o r  the NYC Housing Authority. 
2. NYC Housing Authority proccdure GM-3692 stales that tlic tenant of rccord 
must have obtained permission from Management in writing to allow the 
remaining family member to reside in the household, one year bel‘ore hc/she died 
or vacated thc apartment. 
3. Since Use and Occupancy is paid, gricvants may appeal. 

Ramos and Rodriquez thcrcafter requested a grievance hearing, that was first scheduled 

for February 3, 2009. On February 3, 2009, Ranios requested an adjournment to retain counsel, 

explaining that he had an appointment with Bronx Legal Scrvices on Fcbruary 20. Ramos also 

explaincd that he needed to leave Ncw York City for work, because he is an actor, and asked lor 

a date during the second wcek of April. With the conscnt of the Housing Authority’s attorney, 

the hearing was adjourncd to April 14, 2000. The Ilearing Officer cautioned that due to the 

length of the adjournment, “I won’t givc you more time to get a lawyer.” 

When Ranios and Rodricluez appeared on April 14, the Hearing Oflicer asked about their 

attcmpt to retain counsel. Ramos replied that hc had reccntly consultcd with privatc counsel. 

Elba Castro, who advised that shc needed a minium of two wccks to revicw the case. Over the 

I lousing Authority’s objection, the Hearing Officer granted the adjournment, and dirccted the 

partics to go off the record and contact attorney Castro about her availability. ‘I’hc parties thcn 

a p e d  to a May 12 date 

On May 12, Ranios and Rodricluez appeared without counsel, and indicated that they 
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were ready to proceed with tlic hcaring. Ramos and Rodriquez tcstified on their own bchalr, and 

subrnittcd a Tenant’s Rights Guide published by the New York State Attorney Geiicral and 

medical documentation regarding Mr. Kodrjqucz’s hcart condition. Rainos tcstified that the 

apartment is thc home he grew up in aiid has conic back to for about 20 years, and as an actor, he 

is a positive rolc model for children in the building and thc neighborhood. Ramos tcstified that 

RodriqueL was also an asset to the building and the peoplc in the neighborhood. Ramos tcstificd 

that for the last eight years, Kodriquez was his molher’s primary carctakcr, that i t  was 

Rodriquez’s understanding that Cupclas had “taken care of the housing rcquircment,” and that 

“the nianageniciit office was aware of Mr. Rodriquez’s prcscncc.” Ramos explained that 

Rodriquez would walk his dog and spoke to many people, iiicluding the housing assistant, Mrs. 

Haynes, on inany occasions. Ramos also testified that his mother had asked management if 

Rodriquez could bc put on the leasc, and she was inaccurately told that it was not possible 

because she aiid Rodriquez wcrc not lcgally rnarricd. Iiamos said that his mother may havc been 

confused by that inforination, and thcrcforc did not pursue the claim further. Ramos admitted 

that Rodriqucz was not on the Icase, but pointed out that he was on the lease at one time. Kamos 

offered that he a i d  Rodriqucz were willing to iuake “fiiiancial anicnds” by “mak[ing] up the 

difference over time of what was owed” for the time Rodriquez was in the apartment but not on 

the lease, so they could be granted permission to stay. He also asserted that under “similar 

circumstances,” some people have been asked to lcavc thcir apartmcnts, and others have been 

perniittcd to stay. 

Rodriqucz briefly testified that he took care of Cupelas during her illness, and that he 

rcsidcd in the apartment for fifteen years, and “never had a problem with anyone there.” 
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Rodriquez subniittcd a Social Security Disability statement from Deceinbcr I 999 that was 

addressed to him at the apartment, aiid medical documentation as to his heart condition. 

The Housing Authority prescnted the testimony of‘ Housing Assistant Yvonne Haynes, 

who testified ns to the l‘ollowing documents: the Housing Authority Resident Lease Agrcement; a 

Certificate of Dcatli of Flor Cupclas, d.o.d. May 29, 2008; Cupelas’s Tenant ]lata Summary; her 

income affidavits dated July 5,2007, June 23,2006 and August 3,2004; and thc Lcase 

Addendunis and Kent Change Notices, dated July 20, 2007, July 12,2006 and Scptcmber 21, 

2005. On cross-examination, Hayncs admitted that shc had dinner with Cupelas and Rodriquez 

at the apartment, and that she was aware that Kodriqucz was “around the apartment” and had 

seen him “quitc a bit,” but she could not “assume that hc was living thcre” and n w c r  asked about 

his presence. Ihynes also testified that Cupelas never asked about adding Rodiiqucz to the lease 

On July 15, 2009, Hearing Officer Hines issued a dccision coiicluding that Ramos and 

Iiodriquez were not remaining fanlily meiiibcrs as dcfined by tlic Housing Authority’s 

regulations. Aftcr summarizing the testimony and cvidence, the hearing ofiiccr made tlie 

following Findings and Conclusions: 

The tcstimony and evidence prcscntcd dcriionslrate that the grievant 
1R.miosJ was an original family nicmbcr who was removed from the family 
composition. The grievant’s name was crossed off the original Tenant Data 
Summary and the current Tenant Data Summary shows tlie tenant was the sole 
occupanct of the subject apartment. 

[Rodriyue~] to rcsidc in thc subject apartmenl. Although HA Hayiics admitted 
that tlic co-gricvant was often present in tlic tciiant’s apartment, thc HA’s lack of 
further inquiry or inaction as to the co-grievant’s preseiicc does not creatc 
succession rights to the prcniises. 

Affidavits of Income submittcd from 2005-2007. The Occupant’s Al‘fidavits of 
Incomc clcarly indicatc on page one. directly abovc thc family coinposition 

’I’he tenant never submittcd or receivcd permission for the co-grievant 

The tenant did not iiicludc cjtlicr grievants’ name on tlic Occupant’s 
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scction, “NO‘I‘ICE: List a11 occupants living in your apartmcnt. Failurc to do so 
may deprive thcni of all rights ofoccupancy. No pcrson is allowed to reside in 
your apartment except authorized members of your family (which is based on 
authorized original family men1 bcrs who remain in continuous residence and 
births), unless written permission is REQUESTED by you and GRANTED by 
Management .” 

regulations. A tenant who wishes to have an additional pcrson, including former 
houschold members, join the household on a permanent basis must submit a 
written request to the dcvelopmcnt Manager. a id  receive written approval for the 
additional occupant. Thc tenant did not seek or obtain the written permission of. 
management for thc grievants to join the household and accordingly their 
grievance is not sustained. 

The grievants are not remaining family members as defincd by NYCIHA 

By letter dated July 29, 2009, the Housing Autliority notified petitioner that it was approving “the 

Huaring Ol‘fker’s decision and disposition i n  this proceeding denying the grievances for Luis 

Rariios and Scrgio Rodriguez." 

On Novcniber 5,2009, Ramos and Rodriquez coninicnced the instant Article 78 

proceeding. The petition asserts the following: 

Scrgio Iiodriquez has been a resident at 2715 3rd Ave., Apt 3A, for 
approximately fiftccn years, was Flor Cupeles primary care taker, common law 
husband, a senior citizen, and is permanently disabled. I lis primary care 
physicians for an open heart surgery procedure performed in 1998 are all in the 
area in which he currently rcsides. Being forced to move at this time creates 
iinancial hardship and complicated logistical issues related to his d e r  carc. Luis 
Rdmos thc eldest son of Flor Cupeles is Scrgio Rodriquez’s primary caretaker. 
For the last eight years hc has travelcd between New York and Los Angeles 
frequently to carc for his mothers and Sergio Rodriquez mcdical needs. Both 
petitioners have been responsible for the rent for years and for currently keeping it 
up to date. 

It has been a conirnon practice of NYCHA to ask longtime domestic 
partners of deceased residents to vacate premises evcn when thcrc is an  obvious 
need due to nicdical consideration or hiancia1 considerations and lirnilations. 
Thc petitioners appcarcd at one meeting and two hearings presided ovcr by 
employees of NYCHA. We respectfully request that the decision of*Esther I lines 
be reviewed throughly and that the recordings made during the hearing bc listened 
to. Furlhermore the petitioners requcst that Esther Hincs decision be rcversed 
and that we may be given the opportuniiy to present our case in a truly impartial 
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forum without the restrictions imposed by NYCHA on its employecs. Those 
restrictions alfkct not only us but many residents ofNYCHA who find themselvcs 
in similar circumstances, which is why wc fcel this casc is important and has 
inc r i t . 

for 44 years and he should be given an opportunity to dcfcnd his right to stay there 
by someone who has an opcn mind and no restrictions as to what the final 
ouicoine should be. 

’I‘he petitioners’ request that this court stay any proceeding by rcspondent 
to reinovc pctitioners from the premises in qucstions whilc this action is pending. 
Notc: NYCHA was aware of the prcscnce of Sergio Rodriquez in said apt for a 
long time berobre these procccdings started. 

In the case of Mi.. Luis Ramos, this has been the only homc hc has known 

‘I’hc Housing Authority servcd an Answer opposing thc petition, asserting that Ramos and 

Rodriquez do not qualify xs remaining family mcmbcrs within the mcaning of. the Housing 

Authority’s rulcs. Spccifically, the Housing Authority tnakes the following arguments: 1)  tlic 

deceased tenant did not obtain written permission for eitlicr Ramos or Rodriquez to join her 

household during her lifctiiiic; 2) the Housing Authority did not implicitly approvc Rodriquez’s 

unauthorized occupancy; 3) the equitablc doctrinc of unclean hands bars petitioners’ claim; 4) 

public housing may not be bequeathed; and 5 )  pctitioncrs’ alleged mitigating circumstances do 

not justify cxernpting them fkom the remaining family mcrnber eligibility requircments; and 6) 

petitioners’ payincnt of usc and occupancy does not conkr  tenancy rights. 

Judicial review of ail agency determination is circumscribed by CPLK 7803. The court 

must not weigh the fiicts or the merits ol‘petitioner’s claims, nor may it substitute its judgmcnt 

for that of the agency; thc court is litnitcd to deciding whether the agcncy’s determination was 

arbitrary and capricious, or an abuse of discretion, by assessing whcthcr a rational or reasonable 

basis exists for the agciicy’s dctcnnination. SCc Matter of Pel1 v Board of Education, 34 NY2d 

222 (1974). 
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Hcrc, the Housing Authority's denial of petitioners' grievance on the basis that written 

permission had riot been obtained I'or them to occupy the apartment, was ncither arbitrary nor 

capricious. See Goldman v. New York Citv IIousing Authority, 63 AD3d 532 (1'' Dept 2009), 

Iv app den 14 NY3d 701 (2010); Mattcr of Aponte v. Ncw York City Housing Authority, 48 

AD3d 229 (1  st Ilept ZOOS). The undisputed record establishes that neither Ramos nor Rodriqucz 

qualifies as remaining family member, as they did not enter the apartment lawfully, the Housing 

Authority never gave thc tciiant of record writtcn permission for either ol'them to join her 

household, and petitioners concedcd that during her tenancy, the tenant of record ncvcr requested 

or oblained written conscnl from the Housing Authority to add either of them as a pennancnt 

mcmber o l  her household. See Abreu v. New York City Housing Authority East River Houses, 

52 AD3d 432 (1" Dcpt 2008); Matter of Apontc v Ncw York City I-lousinrz Authority, supra. 

While Kamos and Rodriguez claim that they have been residing in the apartment, respectively, 

lor eight and fifteen years, neither one was listed on the tenant's income affidavits dated July 5 ,  

2007, Jutic 23, 2006 and August 3, 2004. Set Abreu v. New York City Housing Authority East 

River Houses, supra. 

At best, petitioners assert that Cupelas relied on inaccuratc infbrmation that Rodriqiiez 

could not be added to the lease because she and Rodriquez were not legally marricd, and that 

Housing Assistant Haynes had persoiial knowlcdgc for a long period of timc as to Rodriqucz's 

presence in the apartment. However, even if Housing Authority through its Iiousing manager, 

had knowledge of and acquiesced to petitioner's residency in the apartment, the Housing 

Authority cannot be estopped from invoking the regulations and determining that Rodriqucz was 

not propcrly added to the household before Cupelas died. Matter of Schorr v. New York 
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City Department ol'HoLisinv Preservation & Development, 10 NY3d 776 (2008); Tavlor v. Ncw 

York State Division of I lousing & Community Renewal, 73 AD3d 634 (1" Dept 201 0); Matter of 

Edwards v. New York City Housinlr. Authoritv, 67 AD3d 441 ( l y t  Dept 2009). Whilc this result 

may seem harsh, thc court is constrained by the foregoing Icgal authorities. 

Thus, since it is undisputed that written permission was never obtained to add cithcr 

Ramos or RodriclueL as an occupant, thc I-lousing Authority's determination that they were no1 

cligiblc for remaining-family-1ember status, was supported by 21 rational basis, and was not 

arbitrary or capricious. Goldman v. Ncw York Citv Housiw Authority, supra. 

Accordingly, it is 

OKDEKHI AND ADJUDGED that the petition is denied and thc proceeding is 

dismissed. 

DATED: ENTER: 
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