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SUPREME COURT OF THE STATE OF NEW YORK 
C O U N N  OF New YORK: PART 10 

X 
in the matter of the application of 
Asaociation of Contacting Plumbers 
of the City of New York, inc., Acting 
of Behalf of Ail its Members, 

l l - - c c . . 3 c " c 3 ~ " ~ ~ - 1 ~ ~ 1 ~ 1 1 ~ ~ ~ ~ 1 ~ ~ ~ 1 ~ ~ ~ ~ 1 ~ ~ - - - ~ ~ ~ ~  

Decision/Order 

Petitioner, index No.: 11 8309109 
Seq. No.: 001 

Present: 
w h .  J. Glsche 

For a judgment undsr Article 78 of the 
Civil Practice Law and Rules 

-against- J.S.C. 

Papers Numbered 
OSC, GPC afflrm., SO affd., Petltlon ................................................. 1 
Resp nlm (3211; 7804) WMVS affirm, exhs ...................................... 2 
Reup afflrm (MVS) in further support .............................................. 2A 
Pet opp wlGPC afflrm, SDO affid ....................................................... 3 
Pet afflrm (OPC) in further support wlexhs .................................... 3A 
Steno M In utes 611 011 0 ........................................................................ 4 

Upon the foregolng papers, the declslon and order of the coud is as 
" ~ ~ 1 . ~ ~ ~ ~ I I ~ . ~ ~ ~ ~ ~ ~ ~ ~ . ~ ~ ~ ~ ~ - . . L ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ - _ _ I I ~ c - ~ ~ ~ I - ~ ~ ~ ~ c - - 3 - ~ ~ ~ c c 1 3 ~ ~ ~ ~ ~ ~ ~ ~ 1 ~ ~ ~ 1 ~ ~ Y - ~ l l . ~ ~ ~  

follows: 

Thfs Is a special proceeding brought pursuant to Article 78 of the CPLR. 

Petltioner, Association of Contractlng Plumbers of the City of New York, Inc. 

("ACPCNY" or "Petitioner"), is a trade association representing approximately 70 

plumbing contractors. Respondent is the Commissioner of the New York City 
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Department of Buildings ("DOB" or "Respondent"), the agency charged with 

enforcing the Bullding Code and the Zoning Resolutfon, including admlnleterlng 

the LIC2: License Appllcatlon (l'LIC2") process concerning license renewals for 

master plumbers. 

The court has before it petitioners' verified petition and respondents' pre- 

answer cross-motion to dismiss the petition (CPLR 5321 I [a][2]). Petitioner 

challengee certain questions on DOB's LIC2 master plumber license renewal 

applieatlon form as being without any rational ba8iu. DOE contends that its 

licensing procesa is rationally based. In any event, DOB claims that the petition 

should be dismissed because It Is not ripe for review, petitioner lacks standing 

and that the requested relief of mandamus Is not avallable. 

Where a motion to dismiss is premised upon CPLR 97804 [fJ, only the 

petltlon and the exhlblts attached thereto mey be considered and all the 

allegations contained therein are deemed to be true jOra en Harbor Homeowners' 

e Plan i r I A.D.3d 744 [3d Dept, ZOOS]). 

It is similar to the analysis made on a motion to dismiss brought pursuant to 

CPLR 5 3211. (Cron v. Harnro Faba -cs, he., 91 N.Y.2d 362 [1998]; Sanders v, 

Wlnam, 67 N.Y.2d 391 [1982]). Thus, the court's lnqulry 18 whether the petitioner 

has a cause of action, not whether It has stated one. [Qusgetnheimer v. Ginzberg I 

43 N.Y.2d 268 [1977J; PePwo li v. Boar 91 of Educ., $omera C a  Schoo I Dist, 92 

ADPd 894 [2d Dept, 1983l). 
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Underlylng Facts 

The DOB Is the agency au.,,orlzed to issue master plumber llcensea (h 

New York City Charter 9 643; Admin. Code 5s 28401.4, 28401.10). ACPCNY 

clalms that the DOB’s use of the LIC2 form for master plumber renewal llcenses 

aaaks Imperml8ulble informatlon that is not otherwise required for renewal under 

the applicable provision of the Administratlve Code. Pettitoner acknowledges 

that the Administrative Code perrnlts the DOB to consider violatlone of crlmlnal 

laws and the failure to pay fines related to professlonal dealings wlth the City. It 

argues, however, that contrary to the narrowly tailored grounds set forth In the 

New York City AdmlnlstratSve Code (“Admin. Code”) (gg28401, 28-408) regardlng 

the renewal of a license, the LIC2 requests responses to the following overly 

broad queations: 

(a) Have you ever been convicted or pled gullty to an offense 

anywhere (an offense Is deflned as a vlolatlon, misdemeanor or 

fe lo ny)7 

(b) Do you owe any penalties or fines to the City of New York? 

(c) Does any company or business you have been associated wlth 

under your Department-lsaued licenee owe any flnee, penaltles or 

fees to the City of New York that were incurred during your 

association with that company or busfnasa? 

If an appllcant answers any of the questions referenced above in the 

affirmatlve, the applicant must then complete form LIC34: Licenslng 

Supplemental Affidavit (LIC34”). The LIC34, however, only permits appllcants to 
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provide limited information to explain their responses. The LIC34 provides: “(a) if 

you have been convicted of an offense, expialn fully in the boxes below; (b) if 

you, or the companylbusiness with whlch you have been associated, have 

outstanding penalties, finea or fees owed to the City of New York, list them 

below.” Both the LIC2 and the LIC34 require an applicant’s sworn signature, 

made under the penalty of perjury. 

ACPCNY claims that by requiring such a broad range of Information the 

plumbers are at risk of inadvertently providing false atatements in order to uecure 

renewal of thelr ilcenses. Based on the forgoing the petitioner seeks a Judgment 

and order, In the nature of a mandamus, directing the DOB to repeal the LiC2, 

and/or correct the deflciencies in the LiC2. 

Respondent cross-moves to dismiss the petition, ciaimlng that the 

Petjtioner‘s concerna with the LiC2 form are merely speculative and thus, are not 

ripe for review. Respondent also claims that petitioner has no atanding to raise 

these claims. Moreover, respondent argues that petitioner is not entitled to 

mandamus relief because the DOB has no statutory obllgation to amend their 

form in the manner Petitioner proposes. 

Discussion 

For the reasons that follow, the Court concludes that the petition must be 

dismissed. 

The Petition la not RID e For Review 

Section 7801(1) of the CPLR provides that an Article 78 proceeding is not 

avlallable to challenge a determination which is not flnai, mtter  of Corn mittee to 
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Save B eaeon T heater v. Citv of New Yor k, 146 A.D.2d 397, 403 [ISSS]). To prevent 

the court from entangling Itself in disagreements where the injury is merely 

speculative and may never occur the Court must: (1) determine whether the issue 

is approprlate for judicial resalution and (2) evaluate the hardship to the partles of 

withholding court consideration ( A b b o t t m a  v. Gnrdnec, 387 U.S. 136 [190T]; 

Churc h of St. Paul & st, Andrew v, Bawl& , 67 N.Y.2d 510 [ISSS]). In decldlng 

whether an administrative actlon is appropriate for judlcial review, the Court 

looks to whether the admlnistrative action is flnal and whether the decision maker 

has arrived at a definitive position on the issue that inflicts an actual concrete 

Injury (Church of St;! Paul, 67 N.Y.2d at 619). “Administrative actions a8 a rule are 

not flnal unless and until they impose an obligation, deny a rlght or fix some legal 

relatlonshlp as a consummation of the administrative process.” Esse~Cou ntv . v, 

ZagaQ, 91 N.Y.2d 447, 454 (1998). Moreover, “the controversy cannot be ripe If 

the claimed harm may be prevented or slgnificantly ameliorated by further 

admlnistrative action or by steps available to the complainhg party.” Church of 

St. Paul, 07 N.Y.2d at 620. 

Based on the applicable law the Court concludes that the InBtant petition Is 

not ripe for revlew. Although the LIC2 form has been in use for master plumber 

license renewal appilcatlona since July 2008, petitioner has failed to provide a 

speclflc instance in which any of Its members have actually been harmed. it ha8 

not Identifled a single instance where one of ita members has been denied 

license renewal on account of the challenged questions or where a member has 

been prosecuted or penalized for perJury. If and when a renewal appllcation Is 
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I 
denied, the applicant Is entitled to notice and an opportunity to be heard before 

the DOB may make any flnal determination to refuse to renew the Ilcenm. & 

Admln. Code 5 28401.12. Thls access to further due procese renders the mere 

publication of the LIC2, a non-flnral agency determlnatlon and the injuries 

petitioner alleges as hypothetlcal and speculative. Petltlonsr and Its members 

will suffer no hardship by havlng Judicial review postponed untfl there is a 

defi nl tlve 1 njury. 

The Petitioner becks Stand Ing to Su e 

The lack of inJury also means that the petitioner lacks standlng to 

me. Standing Is a threshold requirement for a plalntiff seeking to challenge 

governmental action. Where, as here, an organization seeks to establish 

8tandlng to sue on behalf of Its membership, It must show (1) InJury In fact - 

meaning more than mere conJecture, that the plaintiff will actually be harmed by 

the challenged administrative action; and (2) that the injury asserted falls within 

the zone of Interests or concerns sought to be promoted or protected by the 

statutory provision under whlch the agency has acted (New York State Asan, of 

Nurse An elathob 'sts v. Novsllo, 2 N.Y.3d 207, 211 [2004]; So~lotv cif P liNttlG$ Ir ldm 

Y" cou ntv of Suffolk, 77 N.Y.2d 761,773 [lSSl]).  The showing requires that: (I) at 

least one of Its members would hnve standing to sue, (2)lt is representatlve of the 

organlzational purposes It asserts and (3) the case would not require the 

participation of Individual members (Mulorew v. Boa rd of E due, Q f tha Cl& Schoo I 

st, of the Cfty of N, Y, 75 A.D.3d 412 [ZO'IO]; New York Stat e Aasn. of Nuras 

AnesUletlarts, 2 NY3d at 211; Rud der v Pafak i, 93 N.Y.2d 273, 278 [ IWS]; Batter of 
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ntal s ocy, of state 0 f N.Y. y. Car= ,61  N.Y.2d 330, 333-334 [1984]). In this case, 

petltloner has failed to demonstrate that one or more of its member8 has suffered 

an injury in fact. Speciflcally, ACPCNY has not established that any of Its 

members has been denied a renewal of a llcen8e based upon the information 

provided In the disputed sectlons of the l lC2 form. 

The Petitloner Is Not E ntitled to Mandarnua 

Mandamus Is not the appropriate relief for the wrong claimed. Under 

Article 78, lL[m]andam~~ is available ... only to enforce a clear legal right where the 

public offlcial has falled to perform a duty onjoined by law.” N,Y. Civil Libertlw 

Union v. State of New York, 4 N.Y.3d 176, 184 (2005). Mandamus Is not an 

appropriate remedy to “compel an act In respect to which the offlcer may 

axerclse judgment or discretion.” Klosterman v. Cuomo, 61 N.Y.2d 525, 540 

(1984). Mandarnus lles only where the right to relief is clear and the duty sought 

to be enjolned is performance of an act commanded to be performed by law and 

Involving no exercise of dlscretion (Vestal Teacher ’8 A d n  v. Vestal Cent, Schoo I 

DIst, 6 A.D.3d 922, 923 [3d Dept., 20041). Mandamus to compel is not the 

appropriate form of r s l l d  herein. There Is no statutory raqulrement as to how the 

DO6 must word Its master plumber llcense renewal application form. Whlle DOB 

may only deny an applicatlon or renewal appllcation upon certain grounds 

enumerated in the Administrative Code, there le no statutorlly mandated 

application form that prevents DOB from exercising its dlscretion on how to illiclt 

informatlon needed to make such a determlnatlon. 

A Declaratory Juda ment is Not ADP ropria te 
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Even if the court conslders the relief as aeeklng declaratory Judgment, the 

petitlon would need to be dismissed. “It is basic that 8 court ehsruld declirre to 

apply the discretlonary rellof of declaratory Judgment (CPLR 3001; James w, 

Alderton Dock Yarda, 266 N.Y. 298 [I 9311) to ‘admlnlstratlve determinations 

unles8 there arlse in the context of a controversy ‘rlpe’ for judlclal resolution 

(Abbott Labe , 387 US. at 148). The ripeness doctrlne and the related rule that 

there must be ‘an actual controversy between genulne disputants with a stake in 

the outcome’ (Siegel, Practlce Commentaries, McKinney’s Cons Laws of NY, 

Book 7B, C3001:3, p. 356) serve the same purpose: ‘to consewe judicial 

machinery for problems which are real and present or immlnent, not to squander 

it on abstract or hypothetlcai or remote problems’ (4 Davis, Administratlve Law Q 

25:1, at 350 [Zd ed]).” Church of St, Paul, 67 N.Y.2d at 518. Thus, as for the 

rea~ons prevlously Indicated in thls decision, the petltlon is not ripe for revlew 

and, consequently, declaratory Judgment Is not available. 

Conclusion 

in accordance wlth this decision, It Is hereby 

ORDERED and ADJUDGED that the cross-motion to dismiss the petitlon Is 

granted. 

Thls ahall constitute the decision and order of the court. 
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