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SUPREME COURT O F  ‘I’HE S‘I’ATE OF N E W  Y O K K  
COUNTY OF NEW YOIIK: PART 30 

In lie: 

NELDA KLTNE, as Administrator for the Estate of 
SIDNEY 1’. KLINE, Individually 

X 

X 

_ _ _ _ - - _ - _ _ _ _ - - - - _ _ _ - I _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

New York City Asbcstos Liligation 
_ - - - - _ _ _ - - - - - _ _ _ - - - - - - _ - - - - _ - - - - - - - ~ - - -  

I‘ 1 ai titi ff( s), 
- against - 

A.C. & S, mC., et d., 

N Y CAL 

Index No. 122594/ 0 
Motion Seq. O W  4 ., 

4 ’, 

I n  this asbestos personal injury action, dcfendanl C‘raiie Co. (“Crane Co.” or “llefindant”) 

nioves pursuant to CPLR 5 3212 for an order granting it summary judgment dismissing the 

complaint arid a l l  cross claims against it. For the reasons set i‘orth bclow, the motion is granted. 

RACKCROIJN D 

‘l’his is an action coniiiieiiccd by Nclda Kline and Sidney P. Kline (“Mr. Kline”), against 

Crane Co., a inanufacturer of industrial products, to recover daiiiages for personal in-jures 

allegedly caused by exposure to asbL.stos-contaiiiing valves while on board the LJSS Cone. Mr. 

Kline was enlisted i n  the United States Navy li-om January 3 1 ~ 1944 to May 19, 1946. 13cginning 

November 21, 1945;. lie served l?w several ~nontlis as a Navy firemnn aboard the USS Cone. 

Frolii his discharge in 1946 iuitil 1986, Mr.  Kline worked as a civiliaii construction worker at 

various locations in York, Pci~nsylvania. Mr. Kliiie died 011 Febrciary 25, 2002 as a result of 

ineso t he 1 io ni a. 
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The depositioiis or all key i'act witnesses were to be complcted by August 1 2009. 

Plaintiff did nu l  produce any witriesses fbr  deposition in this casc, including Mr. Kline, who 

passed away before lie could be deposed. In accordancc with the New York City Asbestos 

Litigation Case Maiiageiiieiit Order? Defendant served a i q u c s t  for II No Opposition Sui l~~nary 

Jdgnicii t  Motion iuid Ordcr upon Plaintiff 011 or about Ilecember 2 I ,  2009. Plaintiff decliiied to 

voluntarily dismiss C h n e  Co. from h i s  casc based on its assci-tioli tlinl Crriiie Co. valves 

containiiig asbestos were approved Ibr  use on the USS Cone, where Mr. Kline served. 

0 1 1  April 22, 201 0. Defendant filed [lie iristant motion for summary judgment alleging, 

anlong other things, that: (1) Plaiiitiff offered no evidciice or testiiiiony that Crane Co. products 

were installcd on tlie USS Cone; and (2) There is 110 cvideiice that Mi-. Kline was exposed lo 

asbeslos during the time Iic served on board the USS Cone. I n  opposition, Plaintiff alleges that: 

( 1 ) C.: rane C o . ' s c) wn interrogatory respo 11 se s de 111 on s t ra t t: that as bcs to s c o I I  tri i n i ng v ri 1 v L'S wc IT 

approved for iise on the USS Cone; and (2) As a Navy lireman, Mr. Kline would have been 

exposcd to Crane Co. valves while working in [lie cngine and boiler rooiiis aboard tlie ship. 

DISCUSS ION 

In order to obtaiii sumruary judgment, the movant must cstablish its cause of action or 

defense sufficiently lo warrant LI court's directing judgment in its iavor as a matter ol'law, 

teiideriiig sufficient evidencc to deiiioiistrate thc absence of aiiy niaterial issucs of fiict. See 

Zuckerinm 17 C'i/-y o / N w  l'ork, 49 NY2d 557, S62 [19XO]; ('PL,II tj 32 I?[h]. Where h e  

proponent ot'the motion inakes ;i p*inwi,/~ic.ie showing of cntitlement t o  suminary judgment, the 

burduii sliifis to tlie parly opposing the motioii to demonstrate by admissible evidciice the 
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existence o f a  factual issue requiring a trial of the action. See V e t - n ~ f e  v Ker71.vorlh Truck C’o., 68 

NY2d 714, 717 [19M]. 

I n  ii personal injury action arising from a plaintiffs alleged exposure to asbestos or an 

as best o s-co 11 ai 11 i 11 g I 11 at c r i a 1. 111 e p I ;I i 11 t i  1.1‘ i s req 11 i rcci to de I 11 o 11 s t 11 t c that I i e  was act I I ~  I I y ex po s eci 

to asbestos libers released from a particular defendanl’s prodiict. SCC ’mv/u v Flin/ko/e C ‘0 ~ 

203 AD2d 105, 106 IIst Ilept 19941. Mere boilerplntc and co~ ic lmo~-y  allegatioiis will not 

suflice. Id The plniiitiff is not required, however, to “show the precise caiises of his damages, 

but only to sliow facts and conditions from which def’endants’ liability may reasonably bc 

inferred.” Rrid 1’ C1.’cwgirr-l’crcjbfic C‘orp., 2 12 A I X d  462, 463 11 st nept 19951. 

Defendant Crane Co. has made a primu,/iicie showing of its entitleinelit to summary 

judgnimt by sliowing that 110 evidencc, adiiiissible or  otherwise, has been presented which 

establishes that Craiic C’o. valves were present on the USS Cone during the relevant period and 

no evidence lias been presented that Mr. Kline liiniself was cxposed to valves or to asbestos 

fibers released from any product manufactured, sold, o r  suppled by Crane Co. 

In opposition, Plaintiff submits II number of docuinents which are alleged to show that 

Crane Co. valves were uscd on the USS Cone. The first is a niemorandum from the Office o r  h e  

Supervisor of‘ Shipbuilding of the United States Navy, dated ‘August 30, 1944 (“Navy 

Memorandum”) which indicates h a t  the Navy plaiiiicd to use Crane Co. valves on the Sumner- 

class of ships. The Sumncr-class ol‘sliips wcrc a group oi‘dcstroyers siinilar to the Gearing-class 

of ships to which the USS Cone belonged. l’he second documcnt submilied by Plaintiff is a copy 

of ail internet article whicli suggests that the two classes of ships were idcntical but for the lBcl 

lliat tlie Gearing-class of ships had  a fourteen-li)ot longer h u l l .  SL‘C Affidavit of Samuel 
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Meirowitz, dated Jiine 9, 201 0 (“Opposition”), Exhibit 6-7. 

Taken together, tliese documents do not siipport an inference that Crane Co. valves were 

present aboard the USS Cone. The Navy Memoranduiii refers to “Main (’ondenser Air E-jector 

Valves” and l’laintiff-’hns produced iio evidencc of Mi-. Kline’s presence in any area of the ship 

whcre lie might have heen exposed to such valves. ‘l’he Navy Memorandiim also provides 110 

indication that such valves contained nsbeslos. Similarly, Plaintilf’s reliaiice on the inteniet 

articlc for tlic proposition that C7raiie Co. valves were present on the Gearing-class of ships, 

including tlie USS Chnc, is tiiisplaccd. - 1 1 ~  article simply suggests that the two classes o f  sliips 

had similar designs. To i n k r  that both classes of sliips tiecessarily contained the same parts at 

the smie time is speculative and cannot defeat Defendant’s application for  suniiiiary .judgment. 

SLY IImwiii ,  .vi,ipru, 203 AI32d at 106. 

While the interrogatoi-y rcspoi~ses might be said to shed S O I ~  light on the inatter. tlicy arc 

also too speculntivc in nature to raise issues offact. Wliilc Crane did  acknowledg:e in its 

iiiterrogrttorics that its valves “were approved for use on the USS Cone” and that “certain of tlie 

valves liad eiiclosed in their metal structure asbeslos-containiii~ gaskets. packing, or discs.” 

(Opposition, Exhibit 3, pp. 5-61, the iiitcirogatory aiiswcrs are not suffjcient evidence that tlie 

valves were nct~ial ly  present on thc USS Cone duriiig thc rclevant tiiiic or whcre on thc vcsscl 

siicli valves niay have been installed. Sea id. Even if Crane Co.’s interrogatory responses were 

sidlicient to estnhlisli Ilia1 its valves were fu~+iiished to tlie lJSS Cone at some time. there is 

nothing to indicate what valves were used. wlieher they contained mbes tos, o r  whether thcy 

were installed a1 tlic tirne Mr. Kline was on board tlic ship. Ovcrdl. tlic Navy Memorandum, 

internet articlc. a id  iritcrrogatory aiiswci-s art: not sufi-:cicni to raise ai issuc of fact as to wl~etlier 
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about 1948 

yl: 
A: 

v: 
A: 

Q: 
A: 

Crane Co. valves were preseiit aboard the lJSS Colic: during [he relevant time period. 

Plaintiff contends that ;is a Navy fircmaii. Mr. Kline would liavc necessarily worked in  

the engine/boilcr area of the ship where niany oi'Crane Co.'s valves would be located. To 

support this proposition, Plaiiitiff relies 011 tlie aifidavil of lion-party Joseph Kristis, sworn to 

December 30, 2009. The allidavit states that froin 1943 t o  1940. Mr. Kristis worked as a ship's 

fireman. I-lis work was perl'or~iied in tlie ship's eiigiiic roo111 where lie WJS allegedly exposed to 

asbestos-containiii~ products. Mr. Kristis descri bed his duties as a ship's fireman to include 

packing steam valves with ashestos mixtiires that lic iiiixcd oti board, I lowcver, the aflidavit 

does not specify wlictlicr Mr .  Kristis was a Navy fireman, whether he was ever stationed on [lie 

USS Cone, or whether he ever knew Mr. Kline. 

111 furtlicr support oftlie proposition that Mr. K.line would have been exposed to asbestos 

from Crane Co. v a l w s  d w  lo the nature of his work 3s a Navy ti~-eiiiati on tlie USS Cone, 

Plaiiiliff offers the deposition testimony i n  ;I separate case of Marvin Z.atz, a lead man macliinist 

who superviscd repairs done to [lie USS Cone. Mr.  Zatz testified that lie joiried the Navy in 

Where did you go iicxt'! . . . 

. . . I was assigned to the Cone and Ellison. Supervisor. That's leading iiia~i, was 
a sLipervisor iiiari tic machinist. They were both destroyers 

* * * *  
What were your dirties as a leading marine machinist? 

1 was in  charge of the repairs oftlie engine room and fire room. Talking about the 
C' i )  I le. 

110 you believe y o u  were exposcd to asbestos wliilc supcrvising this work? 

Sure did. 
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Q: 1 Iow‘? 

A: I witiicwed [lie performance of the men on ench job. so  while they WOK involvcd 
wilh the rerliovd ol‘matci-id and tlie installatioil of niaterlal 1 was tlierc. Plus the 
other trades were hx, and we worked right along with pipefitters in  the majority 
ofllic stiill’down in the ellgiilc rooiii and fire rooni. Iliey were busy ripping apart 
liiggiiig and insulation on the stcani piping. We were there waiting for them to get 
finished so we coiild rip apart ihe ilanges to get at the machinery. During that 
period t h e  was a lot of dust all over the place ” 

Scc Opposition. M i i b i t  13. pp. 87-80, Plaintill‘liirtlicr relies on tlie deposition testimony or 

1,loyd Cyr in another scparate case. Mr. C y r  was a Navy Eiigiiiciiian wlro served aboard thc USS 

Marias in the early 1950’s. 

“Q: Oliay. And with regard to - you said that you tlioiiglit Mr. Robinson would have 
heen cxposed lo iisbcstos li.om just going into thc hoiler room. 

A:  IJh - 111111. 

Q: Why is that? 

A: Hecause you got constant vibration and movement going on, you know. l’hc 
whole thing is moving, and there’s ;1 lot of - when the boilers are operating, 
tlicre’s pulsating goiiig on, so you got to have some, some kind of exposure to - 
becuusc those things are all insuliited. 

* * * *  

Q: . . . With rcspect to the engine rooiii, wlieii the - wolild you say that the same 
cffecl 011 the cquipmenl that y o ~ i  liad in the boiler rouiii t’roiii the ship vibrating 
aiid dinking, woiild that be also true of tlic cngine room eqiiipmcnt‘? 

12: Ycs.” 

Sce Opposition, Exhibit 14, pp. 40-41, 101-102. 

While such testiinony might indicate thosc particular witnessrs werc exposed to asbestos, 

tliere is simply no cvidence Lhat Mr. Zatz and Mr. Kline worked on any of llie saiiic equipment 

while on board the LJSS Cone. I n  addition, Mr. Kline scrved aboard the USS Cone in the mid 

1940’s, at least two ycars before Mr. Zatz joiiied tlic Navy in 1948, and almost 10 years bel-bre 

Mr.  Zatz began working at the Brooklyn Navy Yard, At 110 point i n  Mr. Zatz’ clepositioii docs lie 

identify v~lves. le1 aloiic ( h i e  C.‘o. vnlves, L I S  thc so~l rce  of his exposure o i l  tlic I.! SS C‘one. 
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Even less apparent is any conneclion between Mr. Kline and Mr. Cyr. Although both individuals 

were Navy persoiiiiel, h e y  held ditfcrcnt i.anks, presumably perl'ornicd different tasks, nnd never 

served aboard tlic saiiic vessel. 'l'lie proposed connection is too alleiiuated to delkat Ilefeiidant's 

17" i nlir jiic ie cas c . 

While this Court agrces that circuinstantial evidence may be used t o  support liability 

whcre tliere is ;1 linkage bctwccn timc and place to tlie del-mdarit's prodwt, .see .Jon7icson 1' A.  C'. 

& S, 1r.u.. c/ ol., 1998 WL 635549, N o .  93 CV 7957, at " 3  LS13NY Sept 16, 19981, such II 

showing has not been nwlc lierc. In , /~r t~ i i i~ . sor i ,  the plaintiff testitTcd h a t  lie was cxposed to 

asbestos pipe covering while lie worked at a ship yard ill C'aliforiiia. The plaintiff, who never 

mentioned tlic iiaiiic of the defendant, was able to defeal [he motion for summary judglncnt by 

prorrering testimony of co-workers who had worked at the same facility during the relevant time 

period who were able to nanie tlie defendanls products. Similarly, the Second Circuit in 

Krcppciiz noted that circumstantial evidence was suftycient to raise triable issues of fact where a 

co-worker who worked in  tlic shipyard at tlic same time as the plaiiitiff'identii'lcd the defendant's 

products aiid where two other workers con-oboraled tlie co-workers testimony. See Kwppcin v 

C,"elotc.x ( 'or/>.? 969 E2d 1424, 1436 [2d Cir 19021, 

FIere. unl ike in a J m z i ~ ~ . w ~ 7  or ICrcppcir7, tliere is insufficient circumstantial evidence to 

defeal summary jud~i i ient .  Mr. Zalz and Mr C y r  never served witlr Mr.  I<linc, did no1 work at 

tlie same lime as Mr. Kline, and never menlioned any Crane Co. products wliicli may have led to 

he i r  ailments. Drawing every possible inl'erence in favor oi' tlie Plaintiff, there is simply 110 time 

aiid place connection among Mr. Kline. Mr. Zatz, Mr. Cyr, aiid Crane Co. products which, talien 

together, m a y  raise :i factual issue ;IS to wlictlier Cranc Go's actions constitutcd a siihstantial 
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factor i t i  causing P lai 11 tiffs i 11.1 ui+ ics . 

Therefore, i t  is hereby 

OR.DE:KED that 1~)efendaiit's motion for summary judgment is granted, and that this 

action against Defendant, arid any cross-claims related to this defendant are severed and 

dismissed; and i t  is further 

ORl3EKIEJ) that tlic rcnininder ol'the aclion shall continue LIS against the remaining 

defendants; and i t  is lirrther 

ORDEllIED that the Clerk is directed to enter judgment accordingly. 

This constitutes tlic Ilccision and Order of the Court. 

J.S.C. 

13 A w n  : October 6,20 10 
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