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The following papers, numbered I to 6 were read on this petition pursuant to CPLR Artlcle 78 
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343 

Notice of Motlonl Order to Show Cause - Amdavits - ExMblts ... 
Answering Affidavits - Exhlblts 

Replying Affldavlts 

Cross-Motion: &Yes ' - - ;  NO 

Upon the foregoing papers, the petition pursuant to Article 78 of the Civil Practice 

Law and Rules for a judgment annulling a determination of respondent Metropolitan 

Transportation Authority with respect to FOIL request Is decided in accordance with the 

accompanying decision, order and judgment. 

0. PETER SHERWOOD, J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 61 X 
-_______________-_________l____________l------------------- 

In the Matter of the Application of, RICHARD TIMONJEY AND JUDGmNT 
DECISION, ORDER 

Petitioner, Index No. 105815/2010 

-c 

in this CPLR Adicle 78 proceeding, petitioner Richard Timoney C‘Petitioner’’) pro se seeks 
judgment mull ing the final determination of respondent MeboPoliW TrasPdation 

{the C‘MTA” or “respondant”), dated February 1,2010, relative to petitioner’s request for certain 

racords pursuant to New York’s Freedom of Information Law (“FOIL”) (see, Public Officers Law 
$$87, erseq.). Respondent cross moves to dismiss the petitionon the ground that the matter is moot 

and the petition fails to state ti cause of action. 

The background to petitioner’s FOIL request that is at issue in this proceeding is as follows: 
Petitioner is a realtor who apparently believes he is owed a commission from the real estate 

brokerage firm, Newmark & Company Real Estate, Inc. (“Newmark”), for his referral of a potential 

tenant, Vitt Media International, Inc. (“Vitt”), to Newmark. Petitioner based his claim upon a letter 

agreement between hiniself and Newmark, dated February 5,  1996, in which, under cefiain 
circumstances, Newmark agreed to pay petitioner 10% ofcommissions Newmark actually received. 
Although petitioner does not claim that Vitt lensed any space through Newmark, he does allege that 

a former Newmark employee joined Brown Harris Real Estate Co. (“Erown Harris”) and that an 

alleged Vitt affiliate, Circle Entertainment Group (TEG”)  leaed studio space in the Time Warner 

building through Brown Hams. On this basis, petitioner alleged that Newmark owed him a 

commission. Indeed, petitioner seems to believe that Newmark was involved in MTA’s sale to 
Columbus Centre Partners, et at. in 1998 of the property located at 10 Columbus Circle where the 

New YO& ColiseUri had stood the “Coliseum Property”) and which was demolished for 

development Of the Time Warner Center (‘?he “Project”). 
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wtiafl;fpetitianar commenced against Newmark in Supreme Court, New York County in 
commission allegedly owed was dismissed upon Newmark's motion 

m6ht an thk,p.ound thRtthere was no evidence that Newmark or its clients actually 

q/s#hjfthg C;olisew Property or received any commission related to the Coliseum 

Con Real Estate, Inc., 2001 WL 35980657). The order entered upon 

m$d by the Appellate Division, First Department which also sanctioned 

ng (&st in Ei@t of the contract language the appeal was of no merit and 
2d 201 1[2Q02]; dv dismissed 99 NY2d 610 [2003]). A separate action petitioner 

im$t 'Newark in the Supreme Court, Nassau County for essentially the same relief 

ibyjthe doctrine ofres judicata (Timoney v Newmark & Co. Real Estate, 36 

&el 8 iN't3d 8 10 [2007]). 
rcqueSt, wKch is the subject of this proceeding, is dated June 22,2009 and 
sSumeptts related to the Coliseum Property:' 

ocumenta referencing any financiers, funders, joint-venturers, 
an, or awaci&tte$ involved in the purchase of the [Coliseum 

.r (In pmtiodar WQ are interested in a full disclosure of the 
owrcd$ libat provided Four Eug.dred kh ' llim Dollars ($400 
eq&iiy@ tihe project to secure a J. .3 Billion D o l k  ($) 

8 of any facilities developed, or to be developed on the [Coliseum 

. mer Iteallsiqg of any facilities or rights to any use of any facilities developed, 
ot td bel Bavaloped onlthe [Coliseum Property]. 

I 

!Prior to his June 22,2009 FOIL request, petitioner made at least four FOIL requests 
relative to the sale by MTA of the Coliseum Property and the Project, dated, respectively, 
Jan~ary 4,2005, August 13,2005, January 3 1,2006 and June 5,2006. Each of these FOIL 
t q w s t s ,  some of which contained repetitive demands, were addressed by the MTA in a timely 

I rntuxhr and oecessitatqd a search for records responsive to the requests. Petitioner did not seek 
review ~ f a n y  of MTA's final determinations relative to the prior FOIL requests (Affidavit of 
Anne cUtt)fbr in opposition and in support of the cross motion 11 4- 19). The MTA contends that 
pdbitioner's June 22,2009 FOIL request is partially duplicative of one or more of petitioner's 
prior FOIL requests 
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space in the project; since over 
fi.) of the project’s (2 Million 

vising petitioner that the requested 

QffAsite, Stqroge facility and review and retrieval of relevant records would take 

Roberta Bender states in her affirmation in 
motion to dismiss that MTA’s response was 

ar nature of petitioner’s request (Bender Aff. 

June 22,2009 FOIL request, he again wrote 

s request for The Related Co.’s bid to MTA 

h i m  PrspeQ and a certification that MTA had conducted a diligent search 

d (id. 7 10, Ex. “C”). In a subsequent letter 

t required additional time to review its files 

P werq in 

,tpld@tqmine if it had dosumerits responsive to petitioner’s demand and anticipated that a response 

wirld#bk fo@horning by October 30,2009 (id fi 11, Ex. “D”). MTA subsequently, under cover of 

latter dated October 29,2009, furnished copies of some documents it believed were responsive to 

petitionbf’s demand and advised that additional boxes of documents were being reviewed. MTA 

anticipated a further response within two weeks. Thereafter, under cover of letter dated November 
13, 2009, MTA provided additional documents in response to petitioner’s June 22, 2009 FOIL 

request, including the bid by Related Co., and advised that with the provision of such documents its 

response was complete (id. 13, Ex. “F”). 

By letter dated November 23, 2009, petitioner appealed the MTA’s response to his FOIL 

request claiming it was deficient (id. 7 10, Ex. ‘‘5”). He challenged the MTA’s lack of response 
concerning his request for documents related to private sources of funding for the construction loan 

to build the Project at the Coliseum Property and also the lack of responsive documents relative to 

his request concerning licensing agreements and studio space at the Time Warner Center (id. 7 14, 

Ex. “G”). 
In a letter dated December 1, 2009, the MTA acknowledged receipt of petitioner’s 

administrative appeal and advised that it would retrieve and review boxes of files to determine 
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$&&ql;,&.aqe were my Other documents responsive to petitioner’s requests. MTA anticipated a 

w within t h i q  daysl (id. 7 15. Ex. “H”). In a letter dated February 1,201 0, the MTA stated 

ducted o ltbgt‘ough {review of its records and had no additional documents responsive 

Ti&qi.m$t, With th6IDeceniber 1,2009 letter, the MTA enclosed a certification fiom 

hhdad3. ILaY@ia, 4,pmlegal in the; MTA’s General Counsel’s Office, that a diligent review of 
M W %  fi1osIhiid)bcen conducted and that the records produced in response to petitioner’s FOIL 
appkisahn were the only records respQnaive to his request (id. 7 18, Ex. LcJ’’). 

Fedtionerthdreddter corrmenced the instant proceeding pursuant to CPLR Article 78 seeking 
CdWt muIlrtspondent’s determination and compel respondent to provide the requested 

$ pwsuwrltlto FOIL. Fetitioner particularly takes issue with MTA’s failure to produce any 

df)@hmprbrlts rehtive to lease of studio space, noting that in the 1996 bid studio space accounted for 

20% bfiths Project’s eatire space, and with its failure to produce any documents related to pnvate 

SOWC~S, of funding for the Project. 

Rcsponder$’s cross motion to dismiss the petition is supported by the affirmation of Roberta 

Bander, fie MTA’s Deputy General Counsel in the Office of the General Counsel, and an afidavit 

of Ann Cutler, a paralegal in the Office of MTA’s General Counsel responsible for responding to 

MTA FOIL requests. Ms. Cutler presents a recap of petitioner’s FOIL requests made prior to his 
June 22,2009 request and MTA’s responses thereto before addressing the FOIL request which is the 

subject of  this proceeding. Ms. Cutler contends that petitioner’s request for the 1997 Related Co. 

Bid and for documents related to the financing of the project at the Coliseum Property site were 

duplicative of petitioner’s earlier requests to which MTA had responded. Notwithstanding the fact 

that the June 22,2009 FOIL request was partially duplicative of petitioner’s earlier FOIL requests, 

that she had already conducted at least two searches for such documents and that the requests were 

unclear, Ms. Cutler contends that she once again ordered boxes of documents from MTA’s off-site 

storage facility to search for responsive documents and produced all the documents she could find 

and no further responsive documents could be located. 

Respondent argues that the petition must be dismissed as moot and for failure to state a cause 
of action inasmusch as it has provided both its attorney’s affirmation as well as a certification fiom 
a paralegal responsible for responding to FOIL searches that all responsive documents have k e n  

provided and that a diligent search has been made for responsive documents. For these same 
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4 contendsthat its &termination regarding petitioner’s FOIL request was not arbitrary, 

ebitiopler’s request for documents related to a construction loan that financed 

et; lMTAldirsctd &elcourt’s attention to a letter to petitioner from the MTA dated March 4, 

’ ,@iExhibit ‘?lY’ to the Cutler affidavit, which advised petitioner that MTA has no 

ding the con&uctioo loan as the financing of the Project took place between the 

d9diseum‘Property and other private persons with whom the MTA has no 

neveOh&ss canducted additional searches for any documents that might be 
at item of patitioner’s request and found no such responsive documents. 

’IM;ck; &gus$ obat items 2 and 3 of petitioner’s June 22, 2009 request concerning 

c&$jnlg mddeiasj#~g of fadlitips on the Coliseum Property site are so unclear and imprecise as to 

a’madd MTA’s search IfQr TeSponsive records difficult. Although MTA advised petitioner that 

; beiqg,prqqipefinl his FOIL requests could facilitate its search, petitioner never clarified or sought to 

nehwlihese FOIL requests. Nor has petitioner clarified them in this proceeding. MTA urges that 

uoda  these qiscw6tance$ the court should find that petitioner has failed to state a cause of action. 

In addition, MTA asserts that the petition must be dismissed, in part, as barred by the 

applicable four-mwth statute Qf limitations. It claims that petitioner failed to appeal MTA’s 

response t9 his earlier demands and cannot circumvent the applicable limitations period by appealing 

a later determination with respect to a subsequent FOIL request for the same information. The part 

of petitioner’s June 22,2009 FOIL request which was previously requested and denied relates to the 

financing of the construction loan. 

’ 

It is well settled that all records of a public agency are presumptively open for public 

inspection and copying, and that the burden rests at all times on the government agency to justify any 

denial of access to records requested under FOIL (see New YorkState R i f e  and Pistol Assoc. v Kelly, 
55 AD3d 222,224 [l“‘Dept. 20081; New YorkCivilLiberties Union v. New YorkPolice Depariment, 
20 Misc.3d 1 108(A) [2008]). Here, the MTA has not denied petitioner access to any records pursuant 

to a FOIL exemption nor has it redacted any of the records it furnished to petitioner pursuant to his 
FOIL request. Rather. the MTA has indicated that it engaged in a protracted and diligent search for 

records responsive to petitioner’s request and produced such records as were located. 

The court credits respondent’s argument that this proceeding has been rendered moot by 

respondent’s production of records responsive to petitioner’s request and its certification that it had 
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r reqards in response to petitioner's request (see Public Officers Law 

w york City Police Dept., 96 NY2d 873 [2001]; Matter of Curly v 

All AD3d 150 [In Dept 20071; Matter of Taylor vNew YorkCily Police 

qpt20061, lw denied 7 NY3d 714 [2006]). 
led to meet his burden of describing all of the documents sought 

tglptpxnit the MTA to identify and locate them (see Public Officers Law 
r ~ h  v NFCD(YC&pzlty Commissioner Smith, 40 AD3d 5 15 [ 1" Dept 20071, 

[2007iJ; MdttwcfTimmons v RacordAccess Oficer, 271 AD2d 320 [ lst Dept 

Q@J; Mitchell v Slade, 173 AD2d 226 [ 1 St Dept 199 I], lv denied 

has sufficiently established that the descriptions provided by 

niStemns ofbis request, insufficient for purposes of locating and identifying 

KQnigsberg v Coughlin, 68 NY2d 245,249 [1986]). He has 

h s b ~ W ~ b y  more than specuIation that the MTA has not produced all responsive 

at 224; Matter of Corbin v Ward, 160 AD2d 596 [lEt Dept 

; see also Matter of Morgan v Nassau Co. Police Dept., 197 

Ladtly, t)wMQ?&ha adequately demonstrated that petitioner's request for documents relative 

@!the cqndlm@ionilo& for the Project seeks information to which the MTA responded in an earlier 

Folk qppplicdtion. Therefore, that branch of the petition as seeks review of MTA's response to this 

itbm$ofith&IFOIL request must be dismissed on the additional ground that it is untimely (see Mutter 

@Moreno v New York Co. Dist. Attorney's Ofice, 38 AD3d 358 [ 1' Dept 20071; Matter ofJamison 

v Tessler, 300 A1)2d ,194 [2002]; Matter of M c G r 8  293 AD2d 401 [lSt Dept 2001]). 

Accordingly, it is hereby 

OFWERED that respondent's cross motion is granted; and it is further 

ADJUDGED that the petition is denied and the proceeding is dismissed 

This constitutes the decision, order and judgment of the Court. 

E N T E R ,  
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