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FOR THE FOLLOWING REASON(S):
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Justice

In the Matter of the Application of

RICHARD TIMONEY, INDEX NO. 105815/1
Petitioner,
MOTION DATE June 8, 2010
-against-
MOTION SEQ. NO. 001
METROPOLITAN TRANSPORTATION
AUTHORITY, MOTION CAL. NO. 19
Respondent.

The following papers, humbered 1to _ 6  were read on this petition pursuant to CPLR Article 78
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Upon the foregbing papers, the petition pursuant to Article 78 of the Civil Practice
Law and Rules for a judgment annulling a determination of respondent Metropolitan
Transportation Authority with respect to FOIL request is decided in accordance with the

accompanying decision, order and judgment.
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: DECISION, ORDER
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In this CPLR Article 78 proceeding, petitioner Richard Timoney (“petitioner™) pro se seeks
a judgment annulling the final determination of respondent Metropolitan Transportation Authority
(the “MTA" or “respondent™), dated February 1, 2010, relative to petitioner’s request for certain
records pursuant to New York’s Freedom of Information Law (“FOIL”) (see, Public Officers Law
§§ 87, er seq.). Respondent cross moves to dismiss the petition on the ground that the matter is moot
and the petition fails to state a cause of action.

The background to petitioner’s FOIL request that is at issue in this proceeding is as follows:
Petitioner is a realtor who apparently believes he is owed a commission from the real estate
brokerage firm, Newmark & Company Real Estate, Inc. (“Newmark™), for his referral of a potential
tenant, Vitt Media International, Inc. (“Vitt™), to Newmark. Petitioner based his claim upon a letter
agreement between himself and Newmark, dated February 5, 1996, in which, under certain

circumstances, Newmark agreed to pay petitioner 10% of commissions Newmark actually received
Although petitioner does not claim that Vitt Jeased any space through Newmark, he does allege that
a former Newmark employee joined Brown Harris Real Estate Co. (“Brown Harris”) and that an

alleged Vitt affiliate, Circle Entertainment Group (“CEG"”) leased studio space in the Time Warner

building through Brown Harris. On this basis, petitioner alleged that Newmark owed him a

commission. Indeed, petitioner seems to believe that Newmark was involved in MTA'’s sale to
Columbus Centre Partners, er al. in 1998 of the property located at 10 Columbus Circle where the

New York Coliseum had stood the “Coliseum Property”) and which was demolished for
development of the Time Wamer Center (“the “Project™).



.’ Amy andw aul documents referencmg any financiers, funders, joint-venturers,
“i'Consmudﬁmm Ioan or assocnates involved in the purchase of the [Coliseum

‘, lhom $) enablmg the projcct to secure a 1.3 Billion Dollar ($)
T ‘COI’I&WCthH loan.)

20 The leasing of ‘any facilities developed, or to be developed on the [Coliseum
' ‘ii'\Pmpmy]

3. T[Thé:‘cliicel‘ismg‘of any facilities or rights to any use of any facilities developed,
- orto.be developed on the [Coliseum Property].

“IPriot to his June 22, 2009 FOIL request, petitioner made at least four FOIL requests
relative to the sale by MTA of the Coliseum Property and the Project, dated, respectively,
January 4, 2005, August 15, 2005, January 31, 2006 and June 5, 2006. Each of these FOIL
fequests, some of which contained repetitive demands, were addressed by the MTA in a timely

. manner and necessitated a search for records responsive to the requests. Petitioner did not seek
review of any of MTA’s final determinations relative to the prior FOIL requests (Affidavit of
Anne_Cutler in opposition and in support of the cross motion ] 4-19). The MTA contends that
- petitionet’s June 22, 2009 FOIL request is partially duplicative of one or more of petitioner’s
prior FOIL requests



-Ft. (400, OOO sq. ft.) of the pro_]ect s (2 Million
and/or film u

’ _umhaSﬁa_dfthE CdllSeum Prqperty and a certification that MTA had conducted a dlllgent search

C fqm;»fhe mwrds he: requegtcd and that none could be found (id. § 10, Ex. “C”). In a subsequent letter

i datcd rAugg’ust 31, 2009 the MTA advised petitioner that it required additional time to review its files
\ 101 d&teMxne.lf it had documents responsive to petitioner’s demand and anticipated that a response
“WQpId‘«.‘bé‘,forthct)ming\by October 30, 2009 (id |11, Ex. “D”). MTA subsequently, under cover of
‘letter:dated October 29, 2009, furnished copies of some documents it believed were responsive to
; pétitibneh’S‘ demand and advised that additional boxes of documents were being reviewed. MTA
- anticipated a further response within two weeks. Thereafter, under cover of letter dated November
13, 2009, MTA provided additional documents in response to petitioner’s June 22, 2009 FOIL
request, including the bid by Related Co., and advised that with the provision of such documents its
response was complete (id. 13, Ex. “F”).

By letter dated November 23, 2009, petitioner appealed the MTA’s response to his FOIL
request claiming it was deficient (id. 1 10, Ex. “5"). He challenged the MTA’s lack of response
concerning his request for documents related to private sources of funding for the construction loan
to build the Project at the Coliseum Property and also the lack of responsive documents relative to
his request conbeming licensing agreements and studio space at the Time Warner Center (id. § 14,
Ex. “G™).

In a letter dated December 1, 2009, the MTA acknowledged receipt of petitioner’s

administrative appeal and advised that it would retrieve and review boxes of files to determine




o:pet mnoncr s quest, With the’December 1, 2009 letter, the MTA enclosed a certification from
f‘Malfia“ 'LaVa,gha, a pardlegal in the MTA’s General Counsel’s Office, that a diligent review of

- ‘-:‘,M?ITA‘TS, ﬂl@ﬁ{h&d« been conducted and that the records produced in response to petitioner’s FOIL '
" \:amﬂi\oéﬁofl‘? 'Wéfe‘the only records responsive to his request (id. 4 18, Ex. “J”).

P@titloner thereaﬂer commenced the instant proceeding pursuant to CPLR Article 78 seeking
h, ‘ \V"tha(fléum‘t annul respondent s determination and compel respondent to provide the requested
do@uments pursuantto FOIL. Petitioner particularly takes issue with MTA’s failure to produce any
' ‘doamneints relative to lease of studio space, noting that in the 1996 bid studio space accounted for

20% ofithe Project’s entire space, and with its failure to produce any documents related to private
“sources of funding for the Project.
Respondent’s cross motion to dismiss the petition is supported by the affirmation of Roberta
Béhdét; the MTA’s Deputy General Counsel in the Office of the General Counsel, and an affidavit
of Ann Cutler, a paralegal in the Office of MTA’s General Counsel responsible for responding to
MTA FOIL requests. Ms. Cutler presents a recap of petitioner’s FOIL requests made prior to his
June 22,2009 request and MTA s responses thereto before addressing the FOIL request which is the
subject of this proceeding. Ms. Cutler contends that petitioner’s request for the 1997 Related Co.
Bid and for documents related to the financing of the project at the Coliseum Property site were
duplicative of petitioner’s earlier requests to which MTA had responded. Notwithstanding the fact
that the June 22, 2009 FOIL request was partially duplicétive of petitioner’s earlier FOIL fequests,
that she had already conducted at least two searches for such documents and that the requests were
unclear, Ms. Cutler contends that she once again ordered boxes of documents from MTA’s off-site
storage facility to search for responsive documents and produced all the documents she could find
and no further responsive documents could be located.
Respondent argues that the petition must be dismissed as moot and for failure to state a cause
of action inasmusch as it has provided both its attorney’s affirmation as well as a certification from
a paralegal responsible for responding to FOIL searches that all responsive documents have been

provided and that a diligent search has been made for responsive documents. For these same



mfhce:m;mg and, leasmg of facxhtms on the Coliseum Property site are so unclear and imprecise as to

aw mad& MTA’S search for responsive records difficult. Although MTA advised petitioner that
bcing precise in'his/FOIL requests could facilitate its search, petitioner never clarified or sought to
NarfOw these FOIL requests. Nor has petitioner clarified them in this proceeding. MTA urges that
o undepthe_se: c1rc;mnstance$ the court should find that petitioner has failed to state a cause of action.
| T In additi(jn; MTA asserts that the petition must be dismissed, in part, as barred by the
"applicable four-month statute of limitations. It claims that petitioner failed to appeal MTA’s
~ response to his earlier demands and cannot circumvent the applicable limitations period by appealing
a later determination with respect to a subsequent FOIL request for the same information. The part
of petitioner’s June 22, 2009 FOIL request which was previously requested and denied relates to the
financing of the construction loan.

It is well settled that all records of a public agency are presumptively open for public
inspection and copying, and that the burden rests at all times on the government agency to justify any
denial of access to records requested under FOIL (see New York State Rifle and Pistol Assoc. v Kelly,
55 AD3d 222,224 [1™ Dept. 2008]; New York Civil Liberties Unionv. New York Police Department,
20 Misc.3d 1108(A) [2008]). Here, the MTA has not denied petitioner access to any records pursuant
to a FOIL exemption nor has it redacted any of the records it furnished to petitioner pursuant to his
FOIL request. Rather, the MTA has indicated that it engaged in a protracted and diligent search for
records responsive to petitioner’s request and produced such records as were located.

The court credits respondent’s argument that this proceeding has been rendered moot by

respondent’s production of records responsive to petitioner’s request and its certification that it had




" ith mer were, aslto certam)ltems of hlS request, insufficient for purposes of locating and identifying
lht: documcms,mughm(see Matter of Konigsberg v Coughlin, 68 NY2d 245, 249 [1986]). He has
piled’ to Show >by more than speculation that the MTA has not produced all responsive
miments (see Mttchell 173. AD2d at 226; Matter of Corbin v Ward, 160 AD2d 596 [1* Dept
- 11990] W denied, 76 NYZd 706 [1990]; see also Matter of Morgan v Nassau Co. Police Dept., 197

I wza 579/[2d Dept 1993)).
[ . Las_tly, th@ MTA hag adequately demonstrated that petitioner’s request for documents relative

- f:tb th'e construction ldEJm for the Project seeks information to which the MTA responded in an earlier
- F OIL applicatlon Therefore, that branch of the petition as seeks review of MTA’s response to this
wntem of 'the/ FOIL request must be dismissed on the additional ground that it is untimely (see Matter
‘ofMoreno v New York Co. Dist. Attorney’s Office, 38 AD3d 358 [1* Dept 2007]; Matter of Jamison
v Tessler 300 AD2d 194 [2002]; Matter of McGriff; 293 AD2d 401 [1* Dept 2001]).
Accordingly, it is hereby
ORDERED that respondent’s cross motion is granted; and it is further
ADJUDGEDjthat the petition is denied and the proceeding 1s dismissed
This constitutes the decision, order and judgment of the Court,

DATED: /& //éé//g)
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