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Supreme Court of the State of New York 
County of New Yo&: IAS 10 

-. 
Ira Reiter and Susan Reiter. 

Plaintiffs, Declsion/Order 

-against- Index1 081 9611 0 
Mot. Seq. # 01 

Columbus Real Estate, Inc. and 
Elissa Abreau, 

Defendants. 
X I I----I-------- 

Hon. Judith J. Gische: 

Pursuant to CPLR 221 9(a) the following papers c m w  the C o u ~ o n  
this motion: 

PAPERS 

MYK afflrm, exhibits ......................................................................................................... 2 
RJB Reply ................................................................................................................... 

Notice of Motion, RJB afflrm, exhibits .............................................................................. 1 

Upon the foregoing papers the decision and order of the court is as follows: 

Defendants have moved, pre answer, to dismiss the complaint for failure to state 

a cause of action and based on documentary evidence. CPLR $321 1 (a)(l), (7). 

Plaintiffs opposes the motion. The complaint asserts three causes of action 

respectively for: negligence (lot cause of action); breach of warranty of habitability (2" 

cause of action); and return of brokerage fees (3' cause of action). 

When deciding a mgtion to dismiss the complaint for failure to state a cause of 

action, the court must afford the pleadings a liberal construction, taKe the allegations of 

the complaint as true, and provide the plaintiff with the benefit of every possible 

inference (Goshen v, M u t u a l e  Ins, Co. of N,Y, , 98 NY2d 314,326 [2002]; k o n  v, 

Jvhtiner, 84 NY2d 83 [1994]; Morone v, Mo rone, 50 NY2d 481 [1980]; 
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m, 243 AD2d 395 [l't Dept. 19g71). Where the basis for dismissal is also based 

upon documentary evidence (see &nett Lombard ier, Ltd v M& , 2 9  AD3d 495 [l'' Dept 

2006]), such evidence must definitively dispose of 3d party plaintiffs claims (BronxvlllQ 

Knolls Inc. v. Webster Town Center Partnershb, 221 AD2d 248 [l" dept. 19951). 

The complaint alleges in substance that the plaintiff's negotiated a lease for a 

residential apartment located at 110 Central Park South, New York NY apartment 16N 

("apartment") with a lease term that was set to begin on February 15, 2010 through 

February 14, 201 1. They claim that defendant Abreu, acting as an employee of co- 

defendant Columbus NY Real Estate, Inc., represented to plaintiffs that they could 

move into the apartment on February 15,201 0, which the defendant knew to be a 

crucial date for plaintiffs move in. Plaintiffs allege that defendants "negligently delayed 

in submitting the condominium package to the managing agent." As a result, on the 

commencement date of the lease, plaintiffs did not have the required approvals and 

were denied access to move in. 

Plaintiffs seek damages they incurred in connection with having to flnd 

alternative accommodations until they could move in. They also seek damages 

because they claim that when they were allowed to move in, there were conditions in 

the apartment that violated the warranty of habitabilrty. Finally, they seek a return of 

brokerage fees that they paid "in reliance on representations made by defendants they 

would be able to rent the unit in move-in condition on February 15, 201 0." 

In connection with the claim for negligence, the documentary evidence shows 

that the lease for the apartment was not signed by plaintiffs until January 22, 2010. The 

lease expressly provides that the apartment is located within a condominium and that 
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the condominium has a right of first refusal. The lease expressly provides: 

“You shall furnish to the condominium or its managing 
agent, within 5 business days after the date of this lease, 
such personal and financial references and additional 
information concerning You and the Permitted Occupants of 
the Apartment as may be requested in order to obtain the 
waiver of the Condominium’s right of first refusal with 
respect to this Lease, including the submission of any 
application requested by the condominium. 

You acknowledge that the Lease will not commence and 
that You and the Permitted Occupants shall have no right to 
occupy the apartment until the waiver of the Condominium 
Right of First Refusal with respect to the Lease is obtained. 
If such waiver has not been obtained by the specified date in 
Article 2 as of the beginning date of this Lease, You shall 
have no obligation to pay rent until such waiver has been 
ob t a i ned . . . ” 

While there seems to be some dispute about when a completed application was 

delivered by plaintiffs, it is undisputed that the condominium had a thirty days within 

which it could decide whether to exercise its right of first refusal. 

The first cause of action for negligence is dismissed. The plaintiffs signed a 

lease knowing full well that the lease commencement date was contingent upon the 

condominium waiving its right of first refusal. They knew or should have known before 

February 15,2010 that they did not have such approval. 

The allegations of negligent delay in submitting the application do not otherwise 

state a valid cause of action. Negligence connotes a duty. Here defendants were the 

agents of the owner and not the tenants. Plaintiffs do not identify the legal duty that 

defendants owe them. The relationship they have here is with the defendants’ 

disclosed principal and it is pursuant to contract. They cannot sue in negligence for a 
. .  relationship that is governed by contract. JE tvloraan Knrttina Mills. Inc, v. Reeves 
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Bros,, Inc. 243 AD 2d 422 dept. 1997). 

Even assuming there was a legal duty owed by defendants to plaintiffs, the 

cause of action would otherwise fail. The documentary evidence shows that there was 

no delay in submitting the application package to the Condominium which caused a 

delay in the commencement of the lease. Although the parties factually contest when 

the materials were actually completed and provided to defendants for submission to the 

I Condominiurn, they could not have been provided earlier than January 25, 201 0, the 

date of one of the reference letters provided by plaintiffs. The Condominium had 30 

days to act, and indeed It did act within 30 days of the date of the last letter. Thus, 

based on plaintiffs own facts, there was no breach of any duty that caused a late start 

date to the lease. 

The second cause of action for breach of warranty of habitabiltty must also be 

dismissed. The facts alleged are that the defendants were agents for the owner of the 

condomlnlum. Breach of warranty of habitability requires a landlord tenant relationship 

to exist between the parties. (Jvl cCarthv v, Bowd of m m  a - 

Condominium, 271 AD2d 247[1st dept. 20001). It is an owner or landlord that has the 

obligations to provide a habitable residential premises and the fact that an agent may 

be designated by a disclosed principle for notification purposes is not sufficient to 

create liability on the part of the agent. 

Finally, the third cause of action seeks to collect the brokerage fees. It is unclear 

who those fees were paid to. The third cause of action appears, however, to only be 

allegations related to damages rather than a separate cognizable legal claim. Since the 
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complaint does not otherwise state any cognizable legal claim , the third cause of action 

I must likewise be dismissed. 

~ 

Conclusion 

I In accordance with the foregoing, 

~ It is hereby 

I 

ORDERED that the motion to dismiss the complaint is granted in all respects; and 

it is further 

ORDERED that the Clerk shall enter a judgment in favor of defendants Columbus 

Real Estate, Inc. and Ellssa Abreu, against plaintiffs Ira Reiter and Susan Reiter 

dismissing the complaint, with prejudice and with the costs and disbursements of this 

action, as taxed by the court. 

Any requested relief not otherwise granted herein is denied. 

This constitutes the decision and order of the Court. 

Dated: New York, NY 
October 20, 201 0 

SO ORDERED: 
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