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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK

X

ALBERT J. CRESCENZI,
Index No. 117498/09
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X 6 201
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Before this Court is a motion to dismiss by defendant Hospital For Special Surgery.
The defendant'’s claim is that the lawsuit is untimely because it was brought more than two
and one-half years after the alleged negligence, which occurred on December 14, 2006.
The action was commenced on December 14, 2009. Therefore, if one were using the
statute of limitations applicable in medical malpractice cases, the defendant’s position
would be correct and the action would be untimely.

When this action was commenced, the plaintiff marked on the Request for Judicial
Intervention that it was a medical malpractice action. Also, soon after the action was
commenced, plaintiff's counsel indicated in a Certificate of Merit that he had consulted with
a physician before bringing the action. It is these documents which defense counse! points
to in its argument that this is an action that sounds in medical malpractice.

However, the plaintiff's position is that the action sounds in simple negligence, rather
than malpractice. If plaintiff is correct, then the applicable statute of limitations would be

three years and this action would be timely.
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The predicate facts giving rise to this lawsuit occurred one month after the plaintiff
had knee surgery at the hospital, on November 17, 2006. There is no claim that the
surgery was not warranted or that anything was done wrong vis-a-vis the surgery. On
December 14, 2006, plaintiff came in for a follow-up plain x-ray of his knee. All we really
know of what happened is that during the course of that x-ray, he fell and injured himself.
It is his position that the mechanical aide that he had used in coming in, be that a walker
or crutches, was taken away from him by the technician right before the x-ray was taken.
Lacking in support, he fell. That is really all we know about the details of the accident
because no discovery has occurred here. In other words, no depésitions have been taken
and the only exchange has been that contained in a bill of particulars.

There are a number of cases which revolve around the issue of whether an action

sounds in simple negligence or medical malpractice. Here, the plaintiff points to the fact

that despite the Certificate of Merit and their designation of medical malpractice, all of their

other actions have supported their position that this action sounds in simple negligence.
Counsel indicates that the RJI entry was a result of law office failure. Here they point to
the complaint and the bill of particulars where language consistent with simple negligence
is used. They also point out that in their bill of particulars, in response to inquiries by the
defendant as to specific acts of medical malpractice aliegedly committed by their client,
plaintiff's counsel repeatedly answers “non-applicable.”

In making a determination as to whether an action sounds in simple negligence or
medical malpractice, there should be an inquiry into whether the challenged conduct
constitutes medical treatment or bears a substantial relationship to the rendition of medical
treatment by a licensed physician. By contrast, when the complaint is not directly
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concerned with the furnishing of medical treatment to a patient but rather concerns the
hospital's failure in fulfilling a different duty, the claim sounds in negligence, Weiner v.
Lenox Hill Hospital, 88 NY2d 784 (1996). Another way of deciding what kind of action this
truly is, is that in a simple negligence situation, the alleged negligent act may be readily
determined by the trier of fact based on common knowledge, rather than the need of the
jury to hear from a physician to discuss whether or not the negligent act was a departure
from accepted standards of professional skill and judgment. Friedmann v. NY Hospital-
Comell Medical Center, 65 AD3d 850 (1* Dep’t 2009).

One other claim merits attention. This is the claim made by the plaintiff that there
was negligence by the defendant in not giving the technician involved in the x-ray proper
training and/or supervision. Moving defendant points to this claim for its argument that this
action would require the need of expert testimony to say what proper supervision would be.

This issue is a close one here. | do not agree with defense counsel that the mere
inclusion of a claim of improper supervision and training kicks this matter into the medical
malpractice category. Certainly one could argue, as the plaintiff does, that jurors would be
able to determine the issues here using general principles of foreseeability and
reasonableness of conduct under these circumstances, in other words, principles inherent
in a simple negligence case.

At this point, | am denying defendant's motion to dismiss this action as untimely.
It appears to me on the basis of what | know about the circumstances of the case that it
is more likely than not that it sounds in simple negligence. However, | am denying the

motion without prejudice to bringing it again at the conclusion of discovery if the defendant
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sincerely believes that facts have come up during the discovery process which would move
the case into the medical malpractice category.

Accordingly, it is hereby

ORDERED that the motion by defendant East River Medical Imaging, P.C. to
dismiss is denied as provided herein.

This decision constitutes the order of the Court.
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