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SUPREME COURT OF THE STATE OF NEW YORK 
IAS PART XXI - COUNTY OF SUFFOLK 

PRESENT: 
HON. JEFFREY ARLEN SPINNER 

Justice of the Supreme Court 

1 r-------------------------------------------------------- 

j In the matter of the Application of 
i JOSEPH A TITONE, 

i For a Judgment pursuant to CPLR Article 78 
j i n  the nature of mandamus to compel, 

I 

I I 
I 

I Petitioner, j INDEX NO.: 2009-50209 

I MTNSEQNO: 001 - CASEDISP 
j ORIG MTN DATE: 01/19/10 
I 

- against - j MTNSEQNO: 002 - CASEDISP 
I ORIG MTN DATE: 03/10/10 

j FINAL MTN DATE: 10/13/10 
j ROCKY P o I m  FIRE DEPARTMENT, BOARD I 

I Respondents. I 

I OF COMMISSIONERS, JOHN CELENTANO 
I (Chief of Rocky Point Fire Department), I 

I 

L--_-----------------------------------------------------~ 

UPON the following papers numbered 1 to 10 read on these Motions: 
Petition [ O O l ]  (Papers 1-2); 
Respondents’ Opposition (Papers 3-4); 
Petitioner’s Reply (Papers 5-6); 

9 Respondents’ Order to Show Cause [002] (Papers 7-8); 
9 Petitioner’s Opposition (Papers 9-10); 
i t  is. 

ORDERED, that the application of Petitioner [ O O l ]  is hereby is granted in all respects; and the 
application of Respondents [0O2] is hereby denied in all respects. 

Petitioner moves this Court [ O O l ]  lor an Order, pursuant to CPLR Ai-ticle 78: 
1.  Rescinding Petitioner’s suspension on August 26, 2009, as being contrary to his rights as the 

Captiiin of‘ the Company One; and 
3. Annulling the determination of Respondent BOARD and vacating, expunging and/or lifting the 

suspension from Mr Titone’s record. 

Responclents move this Court [ O W ]  for an Order granting Respondents leave to  file ;I late answer. 

Petitioner was [he Captain of the Rocky Point Fire Company One for approximately 8 months prior 
to his suspension, having risen through the ranks of the Rocky Point Fire Depai-tment over a 22 year 
pel-iotl, serving during tha t  time as a Firefighter, Emergency Medical Technician, elected Second 
1,ieutcnant m c l  elected First Lieutenant, before being elected Captain in 2009. 
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Respondent ROCKY POINT FIRE DISTRICT (Respondent DISTRICT) is a governmental sub- 
division under the laws of the State of New York, providing fire and ambulance service to a specific 
ai-ea of Suffolk County, overseen by Respondent BOARD OF COMMISSIONERS (Respondent 
BOARD, and Respondent CELENTANO was the Chief of the Rocky Point Fire Department at the 
time of the occiii-rence that are at the heart of this Article 78 proceeding. 

On August 2 5 ,  2009, Petitioner wrote a letter to Respondent CELENTANO regarding return of a 
rescue boat, and repair another rescue apparatus with warning sirens. Petitioner alleges that, prior 
to issuing the letter, Company One had made several requests, in various forms, for repair of said 
equipment, and that the lack of action led to issuance of the letter on behalf of Company One, all said 
actions conforming with the established practices of the Department. The letter made the following 
points: 
1 .  The rescue boat, a critical piece of equipment, was taken out of service for three weeks without 

a date certain for its retui-n, work that should have been performed “off season; and handling said 
repairs in this manner was gross negligence and complete disregard for the safety of the public; 

2. That permitting the tower ladder fire truck to remain in service without operational mechanical 
or electrical sirens caused Company One grave concern, because apparatus operators could no 
longer audibly warn those on public roadways of the presence of an emergency vehicle, creating 
a danger to both the crew members of the truck and the public when approaching intersections 
(their non-functioning status having been confirmed with the Captain of Company Two). 

On August 26, 2009. Respondent CELENTANO summarily suspended Petitioner from the 
Department. effective immediately, “...under section 26.1 0 1  the By-Laws ...” for improper conduct, 
without prioi- warning, notification or a hearing on the matter, Petitioner alleges that he was verbally 
informed that the letter led to his suspension, with no formal charges presented to him. 

On September 2, 2009, Petitioner filed a complaint with the New York State Department of Labor, 
alleging safety and health discrimination in the workplace, pursuant to Labor Law 9 27-a(10). On 
September 16,2009, the members and officers of Company One issued a letter to The Respondent 
BOARD, informing i t  of their disapproval of Petitioner’s suspension; that said suspension was 
iiial’pi’opi-iate; that said letter was issued with the approval of Company One; that i t  accurately stated 
the concei-ns of thc members of Company One. addressing their “...serious concei-ns pertaining to 
the safety ofthe community...”; and that “...those are concerns that should have been able toexpress 
freely md openly to the Board. without fear of repercussions.”. 

On Septcnibci. 16. 2009, Respondent BOARD, by letter issued h y  its Chaiimen, reinstated Petitioner 
to active duty as Captain of Company One, but warned tha t  a n y  further infl-actions would result in  
his dismissal fi-om the Departmcnt. Petitioner complains t h a t  said Icttei- failed to specify the reason 
for the suspension; failed to state any  final detennination regarding the suspcnsion: fiiled to state 
what conduct wouId be considered a further infraction; failed to indicate the period of time for which 
f’ctitioncr would essentially be treated like a probationary member ofthe Depai-tnient, after over two 
dccadcs of unblemished service; and failed to address the effects of the 27 day suspension (such as 
potentidly preventing him from seeking any elective office for the following three years, piirsimt 
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to  Department By-Laws. 

On September 35, 2009. Petitioner wrote a letter to Respondent BOARD requesting a written 
explanation of what would be considered an infraction, and for what period of time this warning 
would be i n  effect. Respondent BOARD did not answer Petitioner’s letter, and did not expunge the 
suspension. Petitioner points out that the equipment in question was in fact serviced and returned 
to use two days after his suspension, finally addressing the concerns of Company One. 

Due to the fact that said suspension was neverexpunged, Petitioner was not eligible to run for office 
the following year, and his application to run again Captain was rejected by the Nominating 
Committee Chairperson. The membership of Company One, disregarding said ineligibility, re- 
elected Petitioner to the position of Captain, but he was not permitted to assume said position. 

Thereafter this Article 78 proceeding [00 I ]  was commenced. In reaction, Respondents filed an 
Affirmation in Opposition, devoid of the requisite Answer or Return. The Court further notes that 
a review of Respondents’ Opposition fails to provide the Court with a copy of section 26.1 of the 
By-Laws, under which said suspension was allegedly implemented, for its review. In fact, the only 
documentation attached to said Affirmation that would qualify for inclusion in a return were: 
Petitioner’s letter of August 25, which began the actions under review herein; Respondent 
CELENTANO’s suspension letter of August 26; and Respondent BOARD Chairman’s letter of 
September 23, reinstating Petitioner. The only other exhibits attached thereto are two affidavits 
created in response to this proceeding, and therefore could not be part of the record considered by 
Respondents i n  support of their actions. 

W h d  Respondents’ Opposition does allege is that Petitioner’s improper conduct allegedly consisted 
of wi.iting ‘I fxtually false and inaccurate defamatory letter to Respondent CELENTANO. They 
support this contention with the affidavits of Respondent CELENTANO and the District Mechanic 
tor Responden t DISTRICT 

Respondent CELENTANO’s reply statcs that Petitioner’s letter falscly accused the Fire Company 
of maintaining unsafe equipment, and then goes on to make statements about conditions of the 
equipment that most members of the public might logically consider unsafc, such as “intermittently” 
J‘unctioning clectronic sirens. However, most notable about Kespondent CELENTANO’s aff’idavit 
arc that. first, there i s  nothing in Petitioner’s letter of August 25 that accuses the “Fire Company” 
01’ anything. and, secondly, he makes much of the point that the ladder fire truck in question is 
housed m c l  belongs to Company Two, not Company Onc, as though that inakes i t  less critical that 
i t  possessed ;if the least malfunctioning equipment. Petitioner later responds to this allegation by 
pointing o u t  that any menibcr of the three fire companies can complain to the chief about rescuc 
~q~iipinent ,  and when responding to emergency calls, any  firel‘ightei- of Respondent DISTRICT can 
ridc on a n y  apparatus to aid in  rescues. Furthermore, the Court further notes tha t  this affidavit 
wholly tails to address the 1-escuc boat. 

Thc Attidavit oi the Disti-ict Mcchanic also admits to  “intennittcntly” functioning ec~iirpment, and 
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then goes on to allege that he inspected ladder fire truck in August and September, explained why 
i t  was acceptable to keep i t  in service with malfunctioning equipment (how comforting), and states 
that he ordered the proper electrical siren to fix i t .  The Court is struck by the fxt  that, simply stating 
t h a t  he inspected the equipment in August and September (when August was when Petitioner finally 
hiid to resort to his letter on behalf of this Company in order to get proper action) and failing to state 
when hc finally order the replacement siren. does nothing to refute the validity of the concerns and 
subsequent complaints of Petitioner and his Company. Furthermore, the Court further notes that this 
affidavit also fails to address the rescue boat. 

In reply, Petitioner’s Counsel exposes Respondents failure to interpose an Answer to the Verified 
Petition herein, and asserts that i t  is wee settled law, under both statute and case law, that statements 
of pleadings that are not denied are deemed admitted (see: Human Developnient Services of Port 
Chester tiic v Zoizirzg Board of Appeals of Port Chester, 67 NY2d 702 [ 19861; Mooriey v PCM 
Developinelit Co, 218 AD2d 487 [2 dept 19971; CPLR 3018(a)). 

Respondents rcact with their Order to Show Cause [002]. seeking leave to file a late Answer that, 
unfortunately, simply serves to compounds their original error. In opposition, Petitioner’s Counsel 
raises numerous issues of concern to this Court, including: 
1 .  

3 - .  

3 .  

4. 

The conflicting claims in the Affirmation of Counsel submitted in support of Respondents’ 
Motion, the Affirmation of a partner in the law firm of Respondents’ Counsel alleging that 
Opposition “inadvertently” did not have an answer attached, as  opposed to the Affirmation of 
an associate in said firm that she was “unaware” that an answer had to be attached; 
The dating of the proposed Answer attached to the Motion being dated February 2, 201 0, when 
the Reply Affirmation of Petitioner, exposing the failure to serve an Answer that the Attorney 
handling the matter was unaware was necessary, was not served until February 9, 2010; 
Respondents’ failure to attach an affidavit of merit to their Motion, which is fatal to an 
application to compel acceptance of a late pleading (see: Tewari v Tsor&ozims, 75 NY2d 1); 
The attachment of the Petition to Respondents’ Motion as Exhibit A, failing to attach the 
Veri l‘ication of Petitioner thereto, potentially leading the Court to the mistaken believe that the 
Petilion was not verified, and then attaching to said Motion as Exhibit an Answei- that is not 
verified. which in fact renders said Answer inadequate. and missing the opportunity to coi-rect 
the fai1ut.e to attach an affidavit of merit ( s c ~ :  A&J Concrete Corp v Arker, 54 NY2d 870). 

The Court is iiicxoi-ably drawn t o  the conclusion that Respondents havc complctcly failed to satisfy 
the good c;iiisc standard delineated i n  CPLR 3004, or any other excuse for permitting the late filing 
of an Answer hei-ein, and that therefore Respondents’ Motion must be denied in dl respects, but still 
I’urthei-. the Court has dctcrinined that.  even i f  an Answer were permitted, the Court’s review of the 
I‘acts herein. as well a s  applicable law, would not havc tendered thc possibility 01‘ a cletcrmiiiation 
i n  favoi- 01‘ the Respondents, 21s set forth herein below. 

I t  15 well \cttlccl law in the State o f  New York tha t  a Court may not substitute its own judgmcnt for 
that of the ieviewing boai-cl (JW: Jariiak v Plaiiizing Board of the Town of Greenville, 159 AD2d 
574 [2. Dept], ciplwcil clei irrr l ,  76 NY2d 707 [1990]; Mascony Truiisport mid Ferry Service v 
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Riclziiiond. 71 AD2d 896 [2 Dept 19791, urd, 49 NY2d 969 [1980]). Therefore, i f  the decision 
rendei-ed by the reviewing board is within the scope of the authority delegated to it ,  the Court may 
not interfere and annul it ,  unless said decision is arbitrary, cdpricious or unlawful (see: Castle 
Properties Co v Ackerson, 163 AD2d 785 [3  Dept 19901; Pecoraro v. Board of Appeals of Towiz 
of Henipstead, 814 NE2d 404 [2004]). It is, therefore, indisputable that the standard of review for 
determinations of Respondents is whether the decision rendered is arbitrary, capricious andor 
un 1 aw f u  I .  

Nowhere do Respondents demonstrate that they made any inquiry whatsoever into the facts before 
rendering their decision to suspend Petitioner, making their actions indisputably arbitrary and 
capricious, in the event that a timely or proper Answer and Retuin had been interposed. Petitioner’s 
Counsel adeptly points out that, rather than investigating the fact that rescue equipment was in need 
ot‘ repair, they rushed to punish Petitioner for abiding by his oath to protect and serve the public. 
This Court is most perplexed by how legitimate concern for the safety of the firefighters volunteering 
to respond to emergencies and the taxpayers the Respondents serve comes to be characterized as 
defamation. In fact, the discipline imposed by Respondents was so disproportionate to the alleged 
offense committed that it is shocking to one’s sense of fairness (see: Empire Hook & Ladder Co No 
I v Nyack Fire Dept, 176 Misc 2d 616 [1998]). 

For a11 the i-easons stated herein above and in the totality of the papers submitted herein, it is, 
there Fore, 

ORDERED, that the above referenced application of Petitioner is hereby granted in all respects, and 
this inalter is hereby remanded to Respondents for the purposes of: 
1. Rescinding, forthwith, Petitioner’s suspension on August 26,2009, as being contrary to his rights 

as the Captain of the Company One; and 
2. Annulling, forthwith, the determination of Respondent BOARD and vacating, expunging and 

lifting the suspension from Petitioner’s and Respondents’ records: 
and i t  is further 

ORDERED, t h a t  the above referenced application o f  Respondents I S  hereby denied in all respects; 
and I t  is fui-thcr 

OKDEIIEI), tha l  Part 21 hereby retains jurisdiction over this proceeding, for all purposes; and i t  is 

f u  rt her 

O R I ) I S I W I l ,  that this matter is hereby disposed. 

Dated: Kiverhead, New York 
October 25, 2010 
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J SCAN 

The Law Offices of Frederick K Brewington 
S O  Clinton Street, Suite SO1 
Hempstead, New York 11.550 

SIlber & Ingber LLP 
301 Mineola Boulevard 
Mineola, New York 11.501 
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