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SHORT FORM ORDER

SUPREME COURT: STATE OF NEW YORK
COUNTY OF NASSAU

PRESENT:
BON. IR B. W ARSHA WSKY

Justice. TRIALIIAS PART 8

IN RE: NASSAU COUNTY CONSOLIDATED
MTBE (METHYL TERTIARY BUTYL ETHER)
PRODUCTS LIABILITY LITIGATION.

INDEX NO. : 60151612009
MOTION DATE: 09/15/2010
MOTION SEQUENCE: 004 and 014

WEST HEMPSTEAD WATER DISTRICT,

Plaintiff

- against -
INDEX NO. : 00702212010
MOTION DATE: 09/15/2010
MOTION SEQUENCE: 001 and 002

BUCKEYE PIPELINE COMPANY, LP. , COLONIAL
PIPELINE. COMPANY, L.P., IRVIG OIL, LIMITED,
IRVING OIL CORPORATION, LEON PETROLEUM,
LLC, O.K, PETR.OLEUM DISTRIBUTION CORP.
and O.K. PETROLEUM INTERNATIONAL, LTD.,

Defendants.

The following pape.rs read on this motion:

Notice of Defendats ' Joint Motion to Dismiss '" II . '

..' . '. ,'" .. .. ..' , ' ." " .., .. .. . . . :.: 

'. .. !f

: ,

O',' 0' .' ,; .

. ,

O' 1

Defendats ' Memorandum of Law in Support of Joint Motion

. . .. . . . . . . . " " . . ... 

Affrmation of Megan RBrlllaut in Support ofloint Motion

. . . .. . . . . . . . . . .. . . . 

... 3
Plaintiffs ' Memoradum or Law in Opposition to Joint Motion "

'" 4
Plaintiffs ' Affrmation by D nise A. Rubin in Oppsition to Joint Motion

, . . . . . . . . .. 

Supplemental Submission by O.K. Petoleum Defendants on Defendants' Joint Motion to
Dismiss

. . . . . . . . . . '. . . . . . . . . . . . . .. . , . . . . , .. . . . . . . ,. . . . . . . . . . . . . . .. 

Supplementa Submission by Irvng OiJ on Defendats ' Joint Motlon to Dismiss ...... 7
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Affrmation of Michael R. Tiger in Support of Irving Oil' s Supplementa Submi$$ion on
Defendants Joint Motion to Dismiss. . . 

. ., . ... , " ." . . . ... .'. .. ..,.. .. " . .. 

Plaintiffs ' Afftmationby Wiliam J. Dubanevich in.OppositiontQ Defendants' Suppleroental
Submissions on the Joint Motion to Dismis

. . . . .. .... , . . .' . . .. .., 

..,.. 9

Afftion of O.K. Petroleum Defendants and Leon Petrleum by Adam REngl in Furter
Support pf Derendats' Supplemental Subrnissions ',."

" " . . .... .. . ., . " 

Notice of Motion to Dismiss of Leon Petroleum .'."

'." .. .. 

Memorandum ot Law in Support or Leon Petroleu' s Motion

, . . . . , . . . ... '."

Plaintiffs' Aff ion by Wiliam 1 DubanevichinOpJ1itionto Leon Petroleum's Motion

. . . . , . . . . . .. . , . " . . . . . . . . .. , . . . ... . . . . . . . . . . . . , .. . . . , 

.. 13

Nptice of Mation to Dismiss of O.K. Petroleum Defendanw 

.., '. , . .. ... . . . . .. '.' . 

Memoranum of Law of O.K. Petoleu Defendans ' Motion to Dismiss

. . . . .. .. " 

Atumation of Adam. E, Engel in Support of O.K.Petroleum Defendants' Motion to Dismiss
.;" ;; ..O'.' . .. 

'" .. '" .. '" .. . '" .. .. .. . 

O" ,

'" ,. " 

. to :.-

. . , . ., : . .. .. .. ." '

" c" 

. ..' . '

:1;

." . 

Notice orPlaintiffs' Cross- MotionagainstO.K. Petroleu Defendants

, . ... , . . . ... "

. 17

Plaitiffs ' Affrmtion by Tate J. Kunkle in Suppori. Plaintiffs ' Cross- MotiQn and in
Opposition to D.K. Petrleum Defendants' Motion to Dismiss

. . , , . ........ . , ., 

Plaintiffs ' Memorandum of Law In Suppor ofPlaJntlffs ' Cross Motion and in Opposition to
K. Petroleum Defendants' Motion to Dismiss

. , .. .. . .. . ., . . . . . . . . . . . .. 

K.. Petroleum Defendm.lts Reply Memorandum of Law on O.K. Petroleum' s Motion to
Dismiss

, . . . ., . . . . . . . . . . . . . . . . , . . . , . .'" . . , '..' .. . . ,... . . . .. . , 

. . . . . ... 20
Leon PetrleUD s Reply Memorandum of Law Ort. Leon Petoleum s Motion to Dismiss 21
Plainitffs ' Reply Affrmation by Tate J. Kunkle on Plaintiff ,. Cross-Motion Against 0.

Petroleum Defendants "

" ... , .' . ., . . ..... . . . . '," .' ..., . , . ... .. . .. .. . , 

... 22
Plaintiffs ' Letter Regarding OK. Petroleum s Motionto Dismiss

. . . . . . . . . .. . . . , . . . .

OK Petrleum s Letter in Response to Plaintiffs '. Letter Regarding OK Petroleum s Motion
to Dismiss

. . . , . . . . . . . . . . , . . . . . . , , , . , , . . . . .. . . . . . . . . . . . . . . . . . . . . " 

PRELIrvIINARY STATEMET
In the Joint Motion to Dismiss, the defendats move to dismiss all claims in the Plaintiff'

complaints under CPLR 3211 (a)(7) ror failur to stae any cause of action. Ths lointMptionand
Irvng Oil s Supplemental Submission on the 2004 PlaJnview opinion (Plainview Wate!' District 

Exon Mobil, et aI. Sup. Ct., Nasau County, March 2004, Davis, J. index No, 997/(1), have
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been joined by all outstading defendants. Additionally, the O.K. Petroleum defendants move to

dismiss the complaint on the ground of a Stipulation for an Order of Dismissal. FinaUy, the

Plaintiffs have cross-moved for sanctions aganst O.K. Petroleum on th ground that the O.

Petrleum defendants' attorney ha brought a frivolous motion,

BACKGROUN

Theparies have relied on the Hampton Bays Wate Distri.ct' s ("lrB' ''and West Herqpstead
Water District's (" WI1'j complaints for their motion and opposition. papers with re ct to the
consolidatd MTBE products liabilty cases in Nassau and sufolk counties, All complaints state
the same causes of Iictionand make out essentially the. sae allegations, except in r~gard to the

description of each defendant. AdditionaHy, the West Hempstead complaint contlins several

allegations with respectto BuckeyPipeUne ( 41-43"& 45-46), Colonial Pipeline C" 37-38 45-4).
and O.K. Petroleum ' 52- 55). Or the defendants listed in all consolidated c.ompllin't, . only these

defendantstemlin:Buckeye Pipeline Compay, L.P,., Colonial Pipeline COmpany, P" O,

Petrleum Distribution Corp. , O.K. Petroleum Internional, .LT. and Leon Petroleum, LLC.

Facts Alleged in the Complaints

The plaintiffs are. water districts in Long Island tht supply water froJ: pump stations that
drw from the sole source" aquifer system in Long Island (designated by BPA as principal or sale

drinking water source for an area), (HB, 538). The chemical MTBE (" methyltettiarbutyl ether"

ha beep detected in the Long Island aquifer system, including within. the water districts ' production

wells. (HB, 541). MTBE is a chemical tht was added to gasoline as distributed, sold, and

marketed by the defendants in order to boost Octae levels and because it was believed to reduce

hydrocarbon emissions (HB" 547, 549;WH" 130, 112). This practic.e continu donthepartof
the def~ndatsunti1 MTBE was banned by the New York Legislature on Janua 1, 2004. (HB "
$46

,. 

609;WR" 129, 165).

MTBE is a .' water-seeking" compound which dissolves and spreas much more quickly in

water than other compounds found in gasoline, racing though underwatr aquifer systes (HB
554-555 566; WH . 136-137, 148). Furet MTBE resists natural degrudation"persistipg for

decades in underground water, as the experence in Eat Patchogue, New York ha revealed, (HB

" 556, 579; WH" 138, 156). MTBE containation is therefore very likely to occur even from
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smalileas or spils, and groundwater containaon is diffcult to contain and temediate. (HB 
592, 596-597; WH" 142, 160- 161).

MTBE is alleged to produce a foul, "turentine-like" taste and odor in water even at very

small concentrtions (as low as one par per bilion), making water that is containated with MTBE

undrinkble, (HB 557-558; WH 139-140). The U.S. Environmental Protection Agency

EPA") also believes MTBA may lead to cacer in hum, and it has been shown to produce

cancer in animals. (HB 559 599; WH" 141), However, defendats did not conduct any tests

of MTBE' s toxicological effects prior to introducing MTBE in the stream of commerce. (HB 

599-601 , 682(b J; WH 239(b D. Furer, TBA (sic) is an interediate product of the breadown of

MTBE. TBA shares many properties with MTBE, which make it a " persistent and pericious

groundwate containant" (BB 620, WH 175); yet, TBA is more expensive to clean up, is highly

toxic, irrtates varous human body tissues, and may cause cancer or tumors (HB 621-622; WH

176-177).

Plantiffs impute superior knowledge ofMTBE' l$l properties to the defendants by
identifYng some early publicized contamination incidents. several MTBE sties known to the oil

industry, as weU soD:e surreptitious industryconnunicatio:t regading MTBE. (HB 566 

seq. WH" 152 et seq. The early containation incidents th thePlaintitis identify include
groundwater contanation in Rockaway, New Jersey in 1980 (lB 575 , WB 153), in

Jacksonvile, Maland in 1983 (HB 576, WH 154), in Eas Patchague, New York in 1988 (HB

517-579; WH mi. 156- 151), and Libe.rt, N York in U)90 and 1992 (BB 577 .580-581; WH

158-159). The identifed MTBE stuies include: the AtnericanPetroleum Institute'.$cteation of

the Toxicology committee in 1980 to study the etiects of illgestionof MTBE due to its propensity

to colltainate underground water (HB 567-570); th 1986 G ett Report of the Maine

Deparent of Environmental Protection., which was widely circulated within the.oil industr and
which found tht MTE easily contaminates groundwater imparsa. foult te and odor to water,

and is notably diffcult to contan and cleaup (HB . 582-589;. WE . 160..161); th EFA's Blue

Ribbon.Panel's 1999 report cone! uding that MTBE was a serious thrat to drinkng water sources
(HBmI 630.631; WHml 8S. l86);. and several internal studies by naed defendants that are no

longer in the present cases (HB 591 , 593-597),
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The plaitiffs also allege sureptitious conduct more broadly by the "oil industr." The 1986
Garet Report recommended banng MTBE.or tht it should be stored in double-contned facilties.

(HB , 583 WH, 161). Representatives of the oil industr acted to discredit the report. (HB ,. 584;

WH'162), The Hampton Bays Water District' s complaint also aUeges the "Oxygenated Fuels

Association

" ("

OF A") was "an agent of Defendans" (HB , 567), and it distributed information

pamphlets intended to mislead the public about MTBE (HB " 605-607). The complaint indicates

that ths allegation refers to all named defendants (H, 15). The Hampton Bays Water Distrct'

complaint also alleges that the American Petroleum Institute ("API"), which represents th domestic
oil industr and the defendats, misrepresented the information known about MTBE in some

instances where individuals wrote to the National WeU Water Association, spoke at conferences, or

wre to rebut published aricles concerning the dangers ofMTBE. (HB " 586-88; 603-604). The
Hampton Bays Water Distrct' s complaint fuer alleges that the OFA filed a lawsuit to stop the

New York law baning MTBE from going into effect (H , 617).

The complaints allege that the defendats 'Continued to use MTBE in Long Islad unti it was
made unlawfl in New York on Janua 4 2004. (HB, 609, 613-617; WH" 165, 169- 172).

Plaintiffs had other alternatives to MTBE, including ethanol (HB , 618, WH, 131); yet it was
widely adopted by the defendants

, "

moved by maket facto and financial considerations." (HB 

615, WH, 131). Gas.oline was sold with MTBE concentrations of up to 11 to 15 per cent. (HB,'I

612 616, WH" 168, 172).

The Hampton Bays Water District' s complaintalleges tht five of its tenlnunicipal supply
wells have been containated with MTBE, and the re:mg wells are threatened with
contamintion.. (HB "r 9-10). The West Hempstead complaint aUeges that six of its suPplY wells

have been contaminated with MTBE, namely Supply Wells 1, $, 4 5, 9, and 10. (WH, 22). Supply
Wells 3, 4 and 5 were taken off service in June 2006 beeause ofIevels exceeding the maximum

contaant level, requiring the West Hempstead Water Distict t.o constrct an additional supply
well (WH" 23 , 32-34).

West Hempstead Water Distrct allegesthat the O.K.. defendants have been cited by the New

Yotk Deparentof Co.nservation for lea and spils tht have contaminated and theaten theW est
Hempsted Water District's supply wells. (WH, 5.5). The complaint also alleges that Buckey
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Pipeline and Colonial Pipeline were "thedi trbution process that s\.pplied the gasolinecontainin

M1BE to Long Island and to the plaintiffs " relevant geographic area.' RGA"), $0 tht but for

Colonial. and Buckeye ' $ supply, the M1BE would not have reached the plaitiffs wells.. (WH .

37- 42-46),

The plaitiffs further allege that all defendants acted in concert to create a maket for MTBE

despite its dangers and colluding to misrepresent the dagers of MTBE to the public. (HB 642-

643 , WH 192). Moreover, plaintiffs adduce that defendants ha knowledge of the threat to New

York groundwater from leakng storage tanks an knew that use, of MTBE in high concentrations

would result in widespread contamination of groundwater thrugh undergound sepage and rainfall

from its evaporation. (lB mr 560-566; WH ' 142 151). Lastly, plaintiffs assert that MTBE lacks

a "chemical signatue," which would permit identification of the parcular soure of any MTBE

plume, such that plaintffs must pursue all named defendants under concepts of joint and several

liabilty, market share liabilty, alternative liabilty, concert of action, and enterprise liabilty. (lB
mr 632-641;WH. .188-199).

Plaintiff' Pro(fr dEvidence in 8u.l1port Q.f the ComTJlaints

Attached as ExhibitS to the Plaintiffs ' Affrmation by Tate J. Kunle, in opposition to O.

Petrleum' s Motion to Dismiss. the plaintiffs have offered an order on consent from the New York

State Deparent of Environmental Conservation (" NYS DEC" ), where it is alleged tht inspections

by NYS DEC staffrevealed severa.l releases from O.K. Petroleum s petroleum b\.lkstorage ("paS"

facilities. (Kunle Aff. Exh. 8 32). The document alo identifies the gasoline stations tht
K. PetroleUIoperates in Nassau and Sutfolk counties. The plaintiffs contend tht ths document

support the plaintiffs ' complaint allegations to the effect that the 0,1\. Petleum defendatshaye

perienced gasoline discharges which have resulted in thecontaination of the plaintiffs" wells,

Plaintiff and O,K Petroleum s 8tiTJuldtit)f for Order of Dismissal 

The West Hempstead Water Distrct and a.1\. Petoleum defendants haye submitted a

Stipulation for Order of Dismissal that was entered into by the paries and ordetedby Judge

Scheindlin of the Southern Distrct of New York on FebtUar 22, 2010.. (Engle Aff.. Exh. A). The
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Stipulted Order sets out that in exchange forcertn discoverylnfQnnation nom the O.K. Petoleum

defendats, the plaintiff would re:.fieand sere a SUD1QDsand Complaint within 90 darsofthe

volunta dismissal of the 2008 West HernpsteadWater. DiS'ctacon, (ld. at 12), Attorney Debra

Rothberg agreed to accept service of said Summons an Complaint on behalf of the O. Petoleum

defenants, and it wa furer aged that service would. otherwise comply with the CPLR. (ld. 

, 3). Since aplaintiffwhOilgtees to volunt1i dismissadoes not receive the benefits ofCPLR . 205

for Statute ofUmitations pnrposes, the O,K. PettolelU defendats a,greedto 'Waive defens.

the basis of StatuteofUmitat!ofl or personaljursdiction which could not hilve been asserted in the

federa action. (ld at' 4). The Stipulawd Orde for Dismissal is signed QY Judge Schcindlin, with

signature date of Febru 22, 2010. (ld)
Pursuat to the Stipulated Order, the plaintiff attempted service by mail asauthQtized under

CPLR 312"il. (Kunlde Afl. 1 I). The plaintiffinitiilUy mailed the Smmon$ at1dCoItpiaintto Ms,

Rothberg s former offce address on April 22, 2010. (I'd at., 12). After theexecu:teawaiverof

service had not been .rctured, tbe Summons and Complaint was again mailed to Ms. Rothberg at

her new offce address via FedEx overnight, atd Ms. Rothberg s o:ffb?c Was in receipt of said

SUD1ons and Complaint on May n, 2010. (la. at 11. I2 13). The e"piration .of the 90 days

contemplated in theStipwated Order for re-fili:qg and serving the Summons andCQmplaint, was

May 24, 2010. (Def, mcm. 6). Ms. Rothberg retued the Acknowledgment of Receipt on June 2,

20 I 0, and th plaintiff also served Ms. Rothbcl'g personally on May 28 , 2010. (lei. at p.7).

1. DEFENDANT' S JOINT MOTION
TO DISMISS 

A. PROCEDUR STANDARD

CPLR 3211 (a)(7)

The defendats raise their jointD1otion to dismiss the plaintiffs ' claims under CPLR

3211(a)(7) for faiure to state atY cause of action fot which legal relief maybe given. When

detetmining a motion to dismiss for failure to state cause of action, the pleadings must be afforded

a liberal construction and the cour must determine only whethertheplaintiffhas any caus for relief

Ybe motion papers have been submitted as sequence No. 4un r index No. 60151 6I2o().

[* 7]



under any cognizable legal theory. (Uzzle v. Nunzie ('(urt Homeowners Ass 

,. 

Inc. 55 AD.3d 723

(2d Dept. 2008)), Thus, a pleading wil not be dismissed for insuffciency merely because it is

inartistically drawn; rather, such pleaing is deemed to allege whatever can be implied ftom its

statements by fair an reasonable intendment. (Brinkley v. Casablancar, 80 AD.2d 815 (1 sf Dept.

198 I D. Conversely, allegations tht state only legal opinions or conclusions, rather than factual

statements, are not aforded any weight. (Asgahar v. Tringali Realty, Inc. 18 A.D.3d 408 (2d Dep

2005)).

The plaintiffhas no burden to produce dO()Umentarevidence supportin,g the allegations in

the complaint in order to oppose a motion to dismiss under CPLR 3211 (a)(7).. (S'4t RealtyCo.;v.

Rye Country Slore, I11C., 296 AD.2d 455 (2d Dep t2002J). However, ifdoclIentarevJdence
introduced bi the record "flatly contradicts" any allegations .in the complaint, such legations will

not be taen as true. (Asgahar v. Tringali Realty, Inc, 18 A,D .3d 408 I2d Dep t 2005)), Also, the

plaintiff can introduce documentar evidence to show that the allegations in the complaint 

suportble with fuer proof. (CPLR 3211 (c) & J211(e), Rovello v. Oro.!inoRealty Co. , 40

2d 633 (1976)).

To succeed at this Junture, therefore, a defendant must demonstrate either that all t'aptu
allegations when taen as true canotttak~ out any legal clai forrelie:(or that evidence in the

recrd flatIycontradictsall factual. allegations that would make out a legal claim for relief.

Accordgly, the Cour wil not speculate at this stage wbethereveryplaintiffwatef distrctactually

could prove cause in fact by the defendants' acts or omissions. '! Under CPLR 3211(21,)(7), it wil
suffce that the plaintiffs have alleged facts from which itmay be inferred thatthe defendants have,

througb their activities, caused injur to the plaintiffs ina maner that permits legal recovery.

B. DISCUSSION

In ora argument the paes focused on the stadard for review in a motion to dismiss under

CPLR 321 1 (a)(7) and in the general natur of the allegations in the complaint. Nonetheless, the

Cour feels that it must address each claim individually, since the defendans ' original joint motion

2 This Cour th
tefore does not reach whether the plaintUfslUustrely i)t) tra4itii)nalmods of proof 

whether any orthe allegedci)llective liabilty lUodes of proofaravailabJe to the plaintiffs. The parties did not brief
or argue. these issues.

..--....--..........................

[* 8]



to dismiss and the plaintiffs ' opposition , both rased issues with regard to individUC claims.

Therefore, the Court. feels cQmpelled to examine eah cau$C of action. to determine whether it has

beensufoiently alleged.

1. Public Nuisa
The defendants put in issue whether the plaintiffs have aJleged suffcient facts to mae out

a claim for public nuisance. The defendants characterize the relevant complaint aJlegations as

submitting only that the defendants were involved in sellng, marketing and distrbuting g oline that

contaned MTBE. Defendants contend that such conduct, which was not unlawful at the time,

cannot make out a clai for recovery under a public nuisance theory. Because principles of

proximate or legaJ cause counsel against extending liabilty to entities whose conduct did not

immediately (or "proximately ) produce the nuisace, a caue of action in public nuisace dQes not

lie against Buckeye Pipeline and Colonial Pipeline on the aleged fats, A cause of action in public

nuisace ha been sufciently pled against the O.K, Petroleum defendats and Leon Petroleum.

Legal Elements

A pubHcnuisance is a substatial interfe nce With the e ercise of a common right of the

publk"thereby offending public morals, interfering with the use by the public ofa publlc place or

endangering)or Injurng the property, health, safety or comfort ofa.CQnsiderable TIumberofpersons,

(Ccpatt Z'fs. v. Consolidated Edis(m Co., 41 N. 2d 564, 50S (J 977); In re MTBE Products
LiahilityLitigation, 175 F. Supp.2d 593 , 621 noSl (SDNY2001JJ;accordR2d Tort 821B),. To
recover damges for a public nuisance, a plaintiff must demonstrate tht it '''sutlered special inj ury

beyond that suf1ered by the community at large.
" (.532 MadisonAve Gourmet FOod:s v; Fir!lttnr.ia

Center, 96 N, Y. 2d 2S(), 292 (20011; accord R2d Torts 821 C).. Lastly, the injury tht a plaintiff
must establish in order to recover in a publicnuisanceaction is the actual invasion of interests in

land." (532 Madison Ave Gourmet Foods 96 N. 2d at 292;. cj Copattlndus., 41 N., 2d at 567

("coD1on-law action on the case for nuisance, invoked only for dam gesUponthe invasion of

interests in. the use and enjoyment ofland as well as of easements and profits

)).

In accordance with principles offactual and legal cause

, "'

(oJne is subject to liabilty fora
nuisance caused by an activity, not only when (itJ carries on the activity but also when (itJ

......._--_._. ..... ...
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parcipates to a substatial extent in carryng it on. " (Rest, 2d Torts 834; accord Penn Central

Tramp. v. Singer Warehouse Trucking Corp. 86 A.D.2d 826 (lst Dep t 1982)). An action fur

public nuisance, unlike a claim for private nuisance, does not require proof of a specific st of mind

such as negligence or intent to har: a plaintiff "is liable for maintenance of a 
public nuisance

irrespective of negligence or fault.") CtWate a/New York v. Shore Realty Corp. 759 F.2d 1032 (2d

Cir. 1985)).

There is little controvers that containation of groundwater or public water with noxious

chemicals is a substantial inteference with a common right of the public. (Leo v. General Ele. Co.,

145 AD.2d291 (2d Dep t 1984), State v. SchenectadyChemicasl 103 A.D.2d 33 (31' Dep t 1984),

State of New Yorkv. Shore Realty Corp., 759 F.2d 1032, 1051 (2d Cir. 1985),; In re MTBE Products

Liabilty, 175 F.Supp.2d 593 , 627 n.5l (SDNY 2001)). However, the toxicity or haulness of the

alleged co.ntainants is essential to. establishing that the seepage into the public wafers is a public

nuisace, (State V. Fermenta ASC Corp (656 N. S. 2d 342 (2d Dep t 1997)).

Analy..vi..

In this motion the defendants do not dispute that MTBE ontanation of groundwater,

alleged, isa substatial interference with the exercise of acoD1onright of the public, Or that the
plaintiffs s alleged har is distinct from the general public. These elements have been. sufficiently

alleged. (Cf State v. Sc/henectady Chemicasl, l03AD.2d13 (31' Dep t 19841). Thepari dispute

whether a legally sanctioned product can constitute a nuisance, whether control over the

instentaity causing the nuisancemustbe alleged, wheter nuisance Claims arelimited to the land

Habilty contex, and whether proximate cause exists on. the alleged facts.

(i) Defendants ; A.rguments Relving on Sturm and Hamilton

Defendats rely on People v. Sturm (309 AD,2d91 (1 S! Dep t2003J)anHamillonv. Beretta

BU/see Y. Pattern Jur In trctiol1 2d g 3B IntrodUC ry $ atemenHPJI ;3: 16) (disdngui hing betWeen
publtcnt:lisattestha intentionaI., negligent and oosedon almorraUy dangetousactivities). Court h1ive also held
that condUCt d lared to be a nuisante as a matter of law (ora nuisace " pCIse ) does not requite" mentaleletnnt:
In ataCoon based on theory of nuisace per se, plaintiffs nee pnly establish violation of law, and need not shQW

that nuisace was intentional or negligenr..

." 

(State v. Fermenta ASCCorp. 656 N, Y. 2d 342.,03 (2d Dep
19971). The conceptual affni betWeen pUblic nuisance, nuisace per se, and nuisance due to anabnorraUy
dagetous activity, may explai the discrepacy in the authrities.

10-
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U.S.A. Corp. (96 N. 2d 222 (2001)) for two propositions: (1) a lawfl product sold in a heavily

regulated industr is legally sanctioned and therefore not a nuisance as a mattr of law; and, (2) the

plaintiffs must establish control of the instrumentaity which causes the nuisance, 
The Sturm case

involved public nuisance claims against handgun manufacturers for intentionally targeting criminals

in their design and mareting of handguns. The issue in the case was whether New York should

widen the range of common-law public nuisance claims (Stum 309 AD.2d at 96) in order to

reach an industr wher the "intervention of unawfl and frequently violent acts of criminals

attenuates the industr' s responsibilty, the industr' s products are lawf and nondefective, and the

har complained of is a societal problem which the cour are il-suited to remedy (id at 99).

Acknowledging an open question "whether the concept of duty... play(s) any par in an
examination of... (a) public nuisance lawsuit

(id. at 102), the Appellate Division relied principally

on proximate cause to dismiss the plaintiffs' public nuisance claims against the hadgun
manufactuers. The Cour did not deny, however, that public nuisance may be an appropriate legal

tool to address some consequential ha from lawf and regulated commercial activity, such as

where the business activity produces har directly attributable to it 
(id at 98 n.2), or where the ha,

such as the " obnoxious, ilegal and offensive bevior" from bar patrns, is " inextrlcably intertned
with defeudant's commercial activity" (ldat 98).

The Hamilton case, al.so relied on by the defendats, was apreceding action iu theNew York

CoW ofAppeas that involved similar claims againsthw;dgu. manufacturers under a negligence

theory. The Sturm decision refers frequently to the CoW of Appeal' s discusion in Hamiltoflofduty

in the negligence context. The Hamilton case declined toex:pand the concept ofptiblicnuisane to

reach negligence claims against hadgun manufacters, since the connection between the hanand
the defendw;ts' conduct wa remote (id at 234), the products were not defective (idat 235),

defendats lacked specific knowledge of gu vendors to raise a. negligent entrstment clam (id 

237), and public policy reasOJ;S favored leaving regulation of handguns to other braches 

governent (id at 240).

The Sturm and Hamilton opinions did not define "instentality" as an element to be

established in aU nuisance claims, and neither did they hold that a nuisance claim could not be made
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[* 11]



out against defendants engaged inJuwfland heavily reguated business activities, 4 Hamilton

and Sturm lined to extend liabilty to handgunmanufacter$ on thcfa-cts, throughthej'l.diciar

authority to define the orbit .of liabilty for causes of action in the common law. Ham#ton,

accomp1ishedthis anal)!sis in the context.of duty, and while Sturflconsidered someqpenquestions

regdig duty in the publicnuiSace c.ontext, it made its decision on the basis ofproximateeause.

Here, the defendants ' concern are similarly more. fitting in the contexofproximate caUse,

rather than the new elements that they read in Sturm and Hamilon. Third-par control and

regt,la.tlon of defendat' s commerciaIactivity, in themselves, .0.0. n.ot defeat a claim for public

nuisance iflegalcause is othetWse.foundto exist. (See! , State v.. Schen,ectadyChem., 117 Misc.

2-d 960, 966 (Sup.. Ct. , Renelaer Ct. 19831 (defendant chemical company could be held liable for

the nuisace caried on by its independentcontractors1, City ofRochestc:r v. Premi,t;es Located 

10..12 South Washington Street 180 Misc.2d 17 (Sup. Ct, MoUtoe Cty, 19(8) (injunction could issue

agftnst defent nightclub for obnoxi.ous conduct ofbarpattonsJ).

(ii) Connection to Land

The defendats also contend that the plaitiffs .have failed toaUege s\lcientfacts to link

their clai to land liabilty, So as to make out a public nuisance claim. The defendats cite toa ca

of the New Jersey Supreme Court, 1n re LeadPaintLitig. (191 N.J. 405 , 423-24 (20071), which

adopted a land control element in declining to extend liabilty sounding in nuisnce to le paint

manufacturs. While persuasive, this case ha not beenadqpted thus far in New York to intrduce

a similar element into the New York common law action for public nuisance. The explicit

connction t.o land required in New York is in the conrext of damages, such that the plaintiff may

recover in nuisance only for injur to its interests inland, HoweVer, the eae is instructive in so far

as it strives to define more clearly the bounds of nuisance liabilty, and is apposite to this Cour'

4 Judge Scheindlin of the South em District of New York dismissed a similar argument in the contexto!
strict proucts liabilty. The coul1 held that the fact that MTBE was a one of several legal oxygenate additives,
which theBPA required gasoline manufacturers and distributors to use, did not detennine the issue of product
liability, since the detenninations ofthe EPA. involved air-quality factors, rather tha safety ofMTBB in drinking
water. In r MTBE Litigation (75 F .Supp. At 624. Similarly, Judge Schneidlin dismissed the defendants ' attempts

to analogze to handgun cases dcnyinga public nuisance causeofaction, though the handgun casup9P which
defendantS relied there were distinguishable on differentgrounds. (Seelnre MTBE PnuJ. Liab.., li5F.Supp.2d at
628-29.
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onsideration of lega cause.

(ii) Proximate cause.

in re LeatiPaint Lllig., supra. is instructive in so far as. defendats argue tht their relevant

conduct in distrbuti,g gasoline which contaed MTBE, lacks a suffcient spacial and temporal

proximity to the plaintiffs ' injury. Ths argument is of little avail to O, Petrleum and Leon

Petrleum, which the plaitiffS allege baveconducted opeadons in the vicinity of the plaintiffs'

wells and 0. 1( Petroleum has in fact en cited for gasline leaks near some of plaintiffs' wells.

(Kunkle Aff. Exh 6). However, by plaintiffs ' own allegations , Buckeye Pipeline s and Colonial

Pipeline s operaionstenninatebefore.reachingNassauCouty or Suffolk County (where the alleged

containationba taen place), and their link to the plaintiffs ' injur is thattbey supplied D1stof
the gasoline that was evehtually transported near the plantiffs ' wells. (WH. 37..46),

Judge SchendHn of the Southern Distrct of New YQrkbeld in in re MIRE Products

Liability (175 F.Supp.2d 593 (SDNY 2001), that a cause of action. for nuisance was made out even

in the eofmanufa.turers which did not have opeations on or near the plaintiff water districts

groundwater regions. The cour reaoned that the complaint alleged that the " defendants have

extensive knowledge of all phases of the petoleum business,. , including fuedesign and manufacture

of gasoline containing MTSE,.. (and) Def dantsaddedMTBE to gasline, matkete and distributed

gasoline contaning MTBE, all with the knowledge of the dangers MTBEposes to groundwater.

(ld. at 629). Judge Scheindlin relied on the Resttement 2dofTorts 834 ("One issubjectto liability

for a nuisance caused by an activity, not only when he caries on the acivity but also when he

parcipates to a substantial extent in caring it on

On fuer investigation, it is evident that the Restatement 2d of Torts 834 contemplated

a narrower view of nuisance liabilty, and that the authors ' intent was merely to uncouple the tort

from landowner liabilty. In fact, Sections . 835-840A, which directly follow 9 834, an togeth

purrt to define actors who may be liable for a .nuisance, identifY onIy an employer, an agent. a

possessor, and a previous owner, as persons who may be liable for a nuisance. Furher, the

commentar to .9 834 expounds on the authors ' more limited view of the causation principle

ariculated in the provision. In Comment c to Restatement 2d of Torts 834, for example, the
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authors defined the contours of "paricipation in activity" as encompassing activities caied on bjr

the defendant for another s benefit and those caed on by the defendant' s$gen1.';;

Gneparicipates in caring on an actiVity tht either direetly or thug
the Cteation.of a physical condition causes an invasion of ana:ther s interest
in the use and enjoyment of lad, notonljr when he act for his 
benefit, but also when he .aots in th oapacity of servant. agent or
independent contrator. One is not .relieved frm, liabilty merely because
he acts for another s benefit rather tha his own. A person also parcipates
in anaetivity when the acts are done by his servantS or agents with his
authority or within thesc(jpe oftheirettpl(jyment.

Similarly, the authors envision twocategOr1es for an f'activity"fhat may cOJ1titute the leg cause

ofa nuisance, and it is noteworty that theauthol' assume th t these atitivitiesoccurin neighboring

land.

those that caUse harm only so long as the activity continueg.suchas
directlys~nding noise. smoke, heat or gases O/11(/t neighboPing land-and
those that create phjrsicalconditions th are n(1rmtu1 toneighharing land
afer tbeactivity tht created thcmhas cease.

(Rest. 2dTorts 834 Comment (emphasis dded)).

Theeornments make clea that despite the broad language of the Rest ternentZd of Tort &

834, the authors contemplated that the lega cause ofa nuisance is any conduct that produces spil

effects over neighboring or contibTUous ptoperties such that legalresponsibilty is attrbutable to the

defendat. Indeed, in the early New York cases that the R.estatement 2d of Torts cites in suppOr1of

834 the non..,tandowners who were held liable were either persons who .hadpreviously owned the

premises (see. e.g, Wille l). New York Tel. Co. 243 N.Y.351 
(1926), Merritk v. Murphy, 83

Misc.2d 39 (Sup. Ct.,. Del. Cty. 1975)), or persons who were working on the ptoperty where the

nuisace was creted ($ee, e. g., Olmstead v. Rich, 6 N. .s. .826., 53 Hun. 6.38 (4th Dep' l 1889)).

The principal NewY ork cases cited by the plaintiffs for the broader proposition th anyone

who faciltates a nuisance may be Hable similarly involved situations where the defendant, though

not an owner, created the nuisance while working PIl the property near the location of injur, or

where the defendat was a previous owner of the propert where thnulsance originated. (See Hine

V. Aird..Don Co., 232 A.D. 359 (3d Dep t 1931 J (holding that workers could be held.l'esponsible for

creating a nuisance by leaving pars ofa fuace in an unafemanerl. Penn Cent1(1l Tran.fp. v.
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Singer Warehouse Trucking Corp. 86 A.D.2d 826 (1st Dep t 1982) (holdig that a preceding

owner could be held liable for constructing the strutue tht was subsequently a nuisance)).

While the New York cases cited for the proposition that a nuisance must be premise on the

use of real property, did not expressly analyze the issue, the langue of the decisions doe reflect

the origins of the nuisance cause of action in landowner liabilty and its modem extension to liabilty

for activities that produce spil effects in neighboring propertes, as was contemplated in the

Restatement Second of Torts 834. Forexample, Little Joseph Realty v. Babylon (41 N, 2d 73&

(1977)) quotes the early "maim that' a man shall not use his propey so as to harm another.

'" 

(/d.

at 744). The more recent case of Domen Holding Co. v. Aranovich 1 N,Y.3d 117 (2003) premised

liabilty (in eviction procedings) of a tenant for the activities of a gues, on the principle that "(t)o

constitute a nuisance the use of property must inteere with a person s interest in the use and

enjoyment ofland. (ld at 123),

A cause of action for public nuisance therefore canot lie against Buckey Pipeline and

Colonia Pipeline, which did not conduct any operations near the relative geographic aras of the

plaintiffs ' wells, and where it is not alleged that any leaks in these defendants ' operations could have

reached the pl ntiffs ' wells to cause them recoverable daages.. On the other hand,. legal cause has

been sllwiently aleged against O.K. Petoleum and Leon Petroleum, where the.complaintstates

that these defendants have had gasolin.e discharges near the plaitiffs weUsand the discharges

permtted MTBE to enter the plaintiffs ' water wells.

Summary

A cause of action in public nuisance cant lie against Buckeye Pipeline and Colonial

Pipeline, since legal cause does not lie on the alleged facts. (Cj: Plainview Water Dist. fuonMobil
Corp. Sup. Ct., Nassau Cty. , Mar. ll, 2004, Davis, J" index No. 9975/01). A c usc of action In

publknuisance ha been. sufficiently alleged gainst O,K, Petroleum cl LeonPetroteum, since legal

cause exists;moteover, the public policies against limitless liabilty enunciated in Sturm, supra, and

Hamilton, supra, do not defeat the caUse of action as alleged against these defendants, given that the

defendats' conduct fits within the limited contours of proximate cause in the context of public

nuisance.

2. Private Nuisace
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Plaintiffs also allege a cause an action sounding in private nuisae. The defedants have

made the same arguents with regard to both th public and prvate nuisance claims. The

elements of a private nuisance claim are: (1) interference substaial in natur, (2) intentonal in

origin, (3) uneasnable in character, (4) with pern s right to use and enjoy land (5) caused by

anther s conduct. (Aristides v. Foster 73 AD.3d 1105 (2d Dep t 2010) and citations therein).

Since O.K. Petroleum and Leon Petroleum do not offer any different reons for why the

plaitiffs ' private nuisace claims fail, a cause of action in private nuisace is suffciently alleged

against these defendats. Conversely, a cause of action in private nuisace canot lie against

Buckeye Pipeline and Colonial Pipeline since the definition for who may be liable thugh
caustion is defined in the same maner for private and public nuisances, (Bee Rest. 2d Tort 

834 Commnt a), and legal cause as to these defendants has not been estblished for the reasons

alreay disussed in connction with public nuisance.

3. Strct Produ ts Liabilty for pesign Def

The plaintitIsalso bring action under a stict product liabilty theory, aUegh; gtbttheMT.BE..

contning gasoline that the defendats markete( and distrbuted was defectively designed suchtbt
it wa not l'easouabty safe and ca,usedthe plaintiff wate distrcts ' irJures, The. defendatsdlspute

whethr a strct products UabiHty claim has been sufciently alleged under CPLR 3211 (a)(7),

arguing tht d.uty and causation are e&sential elements which have not been established by the

plaintiffs. The plaintiffs have sufciently pled strict prOducts liability claims against Leon Petroleum

and the Q.K. petroleum defendats, but the plaintiffs have rwled to allege essential facts nece$S
to impute strict liabilty agains Buckeye Pipeline and Colonial Pipeline for introducing a defective

product into thesta. of commerce.

Leal Elements

A cause of action for defective design must allege that the defendant "maketed a product

designed so tht it was not reaonably safeandthalthe defective design was a substantial factor in

caing plaintiffs injur. (Adams V,. Genie Indus., 14N, '(3d 535, 542 (ZOlOland citations therin).

Tb.eplaintiff must allege that the product was not reasonably safe because there was a substantial

likelihood of ha given the product' s design, and it Was feasible to manufactue the product with
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a safer alterative design. (ld. , accord Rest. 3d Tort Prod. Liab. 2(Bl). Finally, the plaintiffs

injuries mU$tresult ftom M intend(Xuse of the productot a reasonably fores.eeableuse. (Denn 

Ford Motor Co" 87 N. 2d 248, 2'3 (199'), Coaling v. Paglia, 32 N. 2d 330 (19731). Thll

plaintiff who wa not injured as an end-user may recover within principles of proximate cause, ifhe

was injur by another s foreseeable or intended use of the product. (ld)
The issue of reanableness in safet of design involves balcing the utility of the product

as desgned and the risks inherent in the allegedly unafe design: "if the design defect were known

at the time of maufactue, a reasonable person would conclude tht the utilty of the product did not

outweigh the risk inherent in marketing a product deigned in that maner. (Adams, 14 N. Y.3d at

542).

Paries that may be liable under stct products liabilty include any manufactur, retailer or

other seller in the cha of distrbution. 6 (Rest. 3d Torts Prod Liab Ij accord Rabon-Wilimackv.

Robert Mondavi Corp., 73 A.D.3d 1007 (2d Dep t 2010), Spller ex rei. Miler v. Sears, Roebuck

and Co. 100 N. Y.2d 38 (2003)j see also NY ProdLiab 5;2, 5:3 & 5;5, 86 NY Jur 2d Prod Liab

105- 108). A distbutor does not generally avoid strict products liabilty by claiming that it was

an innocent conduit who sold the product to retalers. (Godoy v. Abamaster qf Miami, Inc. , 302

A.D.2d 57, 60 (2d Dep t 2003)). However, such liabilty appeas to be paricularly circumscribed

5 In an earlier ariculation oftbe cause ofacticut for de$ign defect; the New 'York Courtof Appeal$stted:
a defectively designedptoduct is one which, at the time it l ve$th seller's hands, is ina onditionnot reaonably

conumplated by the ultimate consumer andisunresonablydan erousfQrit$ inteilde,d use; tbatis. on who utility
does l10t ou igb the dager inert'nt in its introduction intO thestrean of commerce. (Robinson 11. ed- nlice
Wv.J 49 N. 2d.. 471, 479 (1980) (emphasisudded), ee ahwRest. 2d Torts . . 402ACommentg (19\1$)). Howevet
a plaintiff could also es blish a case for design defe t ifthe produCt is unreasonably saf'e for " an unintended yet
I'etionab)!foreseeqble use. (Robinson, 49 Y.2d at 480 DeRosl1v. Remingto.n Arms Co." Ihc. $09 F.Supp. 762
765 (E. Y. 1(811). The Restatement 2d Tort. 402A.hasnow heensupetceded by the Restatement3rdof
Products Liabilty.

6 While Rest. 3d 
Tort PtodLiab 20 indicate$that ilD1ntsandotber nqn saletran jonstnay qualify

to impose strict liabilty for product defect$, Comment of that Section acknowledges the relatively tent and cas.
by-cae expansion of this area ofthe law. Thus far, no New'York cae has adopted wholesale thissecfion otthe
RestamMt, and the authorities that the Restatement cites rely prmeipally 00 uNew Jerey case, Which applied strict
liabilty to a business that had funished the defective producttltoUghalcae (see Cintrone v. Hem. Tt#ck as('ng

&- 

Rent4ISe;rv. 212 A.2d 769IN.J.1965J).

7 New YQrk Jurisprudence 2d on 
PtoductsLiabilty 108 (2010) acknoWledgts some dOl.btonw'heth

New York cour hold distrbutors generally Ii&blefor product defets

, p

tltap$ because the test for design de( ct8$
aticull\ted in VO$S used language applying strict liabilty only to a manufaer. 59 N. 2d&t 106.
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and wiUnot be expanded lightly. Judge scheindlin acknowledged in the consoHdatedfederal MTBE

Products Liabilty Litigation that "ror product liabilty clais New York court fav(jr liabilty for

entities higher in the chain of difj.trbution, reasoning tht manufacturers. at in the best position to

. know when products are sutUlblYdesigned and properlymade, Wen.asto diffse the cost of safety

in design and production. (In WBE, 591 F.SttPp.2d 259, 276 (SDNY 2008)). Ths mooh is at

leas dear: a distributor which does not actually senor intrduce the product into the strea of

couuerce would not be held strctly liable without faut, (Jo$eph Y. Ycnkin Mqfe$tic Paint Carp.,

173 Misc,2d 95 (Sup. Ct., Kings Ct). 1997), affd 261 A.D. 2d 512lZd Dep t 1999)).

Analvsis

The defendants do not put in issue whether the plaintiffs have sufciently alleged that there

were feasible, safer alternative designs
S that discharge of g o1inecontaining MTBE created a

substantial likelihood of har, tht dischages ofgaso.le 90ntainigMTBE would be a substantial

factor in causing plaintiffs' injtJ, at that the danger i tent inMTBE outweigh its utlity. These

elements have been suffciently allegedin the complaints. The defendants dispute whether they owed

any duty specifically to the plaintiffs. and whether thep,iintiffg har occurred as a result of an

intended or foreseeable use ofthcir product. In oralargqment, Buckeye PipeUneand Colonial

Pipeline also disputed whetherthey.cQuld be held responsible for any design def since they wer

only a "oonduit" rather than a selter or manufacturer for the gasoline containing MIBE.

The defendants' discussion of duty in striCt produc1$ Uabilityactions lsn:1isgw'ged, The Cour

of Appeals has recently .confirmed that the du.ty in thestretprod1.cts 1iabnity(;as is the "duty to

market safe products. (Adams 
v. Genie Industries, 14 N. 3d.53 5 , 542 (2010)), New York has long

allowed recovery for product defects in the absence of priVity of contract, 
(MacPherson v. Buick

Motor Co., 217 N.Y. 382 (1916)). and thus non-consumer and non-users. 1Uay. recover within

principles of proximate cause. (Codling v. Paglia, 32 N, 2d 330: 339 (19'73.)). Ihecases that the

defendants cite, Hamilton (96 N. 2d at 232) and Holdap/v. A.C.. & S.. Inc., (6N, 3d486, 494

r20(5)), analyzed the qu.estion of duty within the context of negligence rather than strict products

The complai.l1tsall ge that the defencJts could have usd ethanollnplac ofM1'BE toaccompHsh the

same ends. (HI) '664; wa '219).
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liabilty. These cases are therefore more appoite to th defendants' arguments in the context of

negligence.

Th defendats argue tht the plaintiffs have failed to aUege that gasoline containing MTBE

was defectively designed, because it was not defective when usd as intended, and it produc an

injur to. the plaintiffs only when it leaed into the ground. A product may be defective if the injury

occurred as a result of a foreseeable, albeit unintended, use. (Robinson 49 N. Y,2d at 480, DeRosa

509 F.Supp, at 765). Judge Scheindlin of the Southern Distrct of New Yark found that ' 'the release

of the product (gasoline containing MTBE) is aleged to QCcur from foreseeable and expected storage

and trport of the product." (In re Prducts Liability, 175 F.Supp.2d at 625 nA8), Justice Davis

found similar allegations suffcient in Plainview Water District v. Exxon Mobil Corp. (Sup. Ct.

Nassau Cty., May 22, 2002, Davis, J., index No. 9975/01) . The plaintiffs here have alleged that the

discharge of gasoline was foreseeable from the ordinar use and transport of gasoline, and, injury

to the plaintiffs in parcular was foreseeable from even smaU leaks and minute concentrations in

rainwaer, given the information that was known to the petrleum industry regarding MTBE'

propeies, (HB 'I 660-62, WH fI 214-17). In the absence of any evidence to flatly contradct these

allegations, these facts as stated are suffcient to satisfy ths element of a strct products liabilty

claim,

CQlonialPipeline and Buckeye Pipelinealsocontendedd g oral gunton this .motion

that they should not be held liable in strct prodJJcts liabilty sinc.e they wer notmanulacturer or

retalers responsible for the design of the gasoline contaning MTBE. This argument does not save

Lean Petroleum Or O.x. Petroleum, since it is alleged thatiley are retalers of gasoline, which

be held toanswcr in strct liabilty far their products, and 0,1(. Petrleum and Leon Petroleum do

not contest suchallegatiort at this st e. On the other hand, the complaint alleges as to Colonial

The defenda alo Qite and dtscu$S Pfohlv AmQ:, In!)" (222 A. 2d 1068 (1995)) forme proposition
that a MIBE cannQt be defectively designed beca it cased injury only When it was discbarged ioto tbeground.
Thecae involwd homeowners who SOIJght to teQOVer daages f()r the devaluation of their homes and IJUeged harm
caused by la.tent effects of substantial exposure to a neaby landfiU. Arguly, strict products liabilit would nOt
allow recovery for such damages since the landfllJ was not a "p,ocluct marketed by the def in the stream of
commerc, Md even lithe landfill is viewed a$a product, the allegedhli WQuld .1x. an inherent ri$k that would be
contem,plate bytheordll!! consumer (such as the risks inhernt ina.knife). The case is therefore distingqjshable
and inposite to theaUegationsin the complaints here.
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Pipeline and Buckeye Pipeline only tht they were "th distrbution process" which cared the

maj.orltyofreflned petroleum into Long Island. (WH ". 37..45).

ling a business entity IiS li "distrbutor" do s notautornically bring upon it strict

liabilty. A so-called ; distrbutor" which does notactQUy sell or introduce the allegedly deective

producUnto the strea ofconuerce, is not held strictly liable for said products desigJ, (J()$eph. 

Yenkin. Mqjestic Pa.mt CQrp. 173 Misc.2d .at 98). Perhaps byano to cases involving "as is" usd

guod$. setlel' . who do not represent the products' merchantabilty 'Or have much con rol Qver the

product' s design-it has also been held that asellet which incorprates a third-paT' s allegedly

defective product, canot beheld strctly liable for any failure to war as to the third-panY's product.;

similarly, .such seller w'Ouldnot be held strtly Hable for design defect, if theflna product was not

defective in the condit.ion that it left the seller s control. (Rabon- Wi/Utnaek, 73 A.D,.3d 1007 (2d

Pep t 20 10J, cf Mieh.ael v. General Tire, l'!c;, 297 2d629 (2d. Dep t 2(02)).. Strict liabilty for

design defect is therefore strictIy circumscribed as applied to distbutors or others who are not

responsible for the product' s design, according to the policiesJusitYi aPplication.ufstrct liabilty.

(1n re MlBE, 
591 F$upp.2d at 276). Thus, it is unlikely to be applied as to intetmediareswh'O d'O

notproflt from representing the product's merchantabilty as designed, or have other paricular

incentive fQr afecting the design ch'Oice .asbetWeen safer alternative designs.

Theplaintiffs allegati'Ons tht Buckeye Pipeline and Colonia1 Pipeline .are ;'the distbution

pr'Ocess " that transpored gasoline to Long Island, lack crcial d aiJs thataf nece$Satohau1these

defendats to cour for the design choice 'Of MTBE-containinggasoline. The .allegatioIl do not

indicate whether these defendants actually sold, for e pJe a genericpetrolet.m product to aU

gasoline retalers, or whether petr'Oleu producers. and retailers merely leasd these defendants

infrastrcture or otherwise c'Ontracted to trsport gasoline th'Ottgh thes defendats' pipelines and

other intrcture, Therefore, the allegations don'Ot. make out thec:rcial necessa element tht
these defendat.s were$ellers of MTBE-containggasline, who represented its quality 

.merchantabilty to retailers or other distrbutors. To flllthegap in the plaintiffs ' allegations and

presume suchaJact, WQuid go beyond any favorable and reasonable inference that must be accorded

to the complaint allegatons under CPLR 321 I (a).(7), and W'Ouldtrscend to the realm of

conjectue and guesswork. It is patently unfair to impose on these defendants the cost and burden
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of defening themselves from suit simp y beuse this Cour mightspeculateandasmue that under

some h.ypothtical factstbat are not to be gleaed frmthe complaint..thel'laintiffs could conjure

a olaim for legal relief against these defendants. Here thplaitift' facts, as alleged. and with the

benefit orall reasonable inferences do not mak out such a liitedcifCUDstace so as to explain

the plaintiffs.' hauling Cnlonial Pipeline and lluckeyePipeline tothi$ Co)J to defend .in strct

liabilty agait the plaitiffs prayer for recovery.

Summary

Suffcient facts bave ben alleged to state aclai unde strict products .liabiUtyagainst the

K. Petroleum defendants and Leon Petroleum. However, use of action under strct prodcts

liabilty bas notheen stated on the alleged facts agat Buckeye Pipeline and Colonial Pipeine.

4. Emureto War in Strict Liability and Negligence

The plaitiffs also bring claims in strct liabilty and negligence for failur to war, The

defendats jointly argue in the motion paprs that they did not owe the plaintiffs any duty of care in

failure to war. Furer, the defendats submit that a failure to warn canot be the legal or proximate

cause of injur in this case, since the dangers associated with spillng gasline and consequent

groundwater containation are obvious and common knowledge, such that additional or more

specific warnings to end users would not have been any more effectul in preventig leaks or spils.

Though Judge ScbeindUn of the Southern Distrct of New Yark dismissed some of these argumentS,

(MTBE 175 F,Supp.2d at 625-626), the plaintiffs ' allegations against the present defendantsnone

of which manufaced MTBE-contaning gasoline-fail to state a cause of acion for falure to

warn. 10

LeiaZ Elements

A failur to War may arse in strict products liabilty if the lack of waring makes the

product defective-hat is

, "

not reasonably safe and a reaonable waring could have reduced or

avoided the prouct' s foreseeable risk of harm. (Rest. 3d Tors Prod Liab 2(CJ). The failure to war

may give rise to liabilty in negligence if the defendat " (&) knows or has reaon to know tht 

As discused ealier, Judge Scheindlin 8cktowiedged in a later d$o1sion of the MTBE litigation that New

y orkcour favor liabilty for entities higher in the cltain of distibution. (lnre M1B1J;, 591 F .supp.2dat 276).
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chattel is or is likely to be dangerous for the use for whch it is supplied, (b) has no reasn to believe

that those for whose use the chattel is supplied will reaize its dangerous condition. and (c) fails to

exercise reasonable care to inform them of its dagerus condition or of the facts which make it

likely to be dagerous. " (Rest. 2d Torts 399, 388(CJ; accord Kerr v, Koemm, 557 F.Supp. 283

286-87 (SDNY 1983)). A claim for failure to war does not give rise to liabilty if the plaitiff or

user actualy knew of th danger associated with the product, ifthe failure to war was otherwise not

the proximate cause of the injur, or, in the negligence context, if the defendat did not owe the

plaintiff any duty of care. (Liriano v. Hobart Corp., 92 N.Y.2d 232 241 (1998), see 1 N,Y. Prod

Liab 2d 17:23),

AnalV

The Plaintiff do not have any cause ofactionagail1t thecurcnt dcfendantsforany failure

to war, Firstly, the plaintiffs ' claim.requiresa considetable pansion ofaseller $ duty to war of

latent defectS.. The plaitiffs claim that the defendants failed to war three relevant classes: the

plaintiff water distric:ts,. the general public and public offcials (aB " 609, 670, WlITd 164, 227);

plaintiffs allege tht failure to wamthese classes made MTBE-contairdnggasoline defective. A

product is deemed defective for a failure to War Users not the gener public ot thitdpates.

Pruct warngs must be designed to prevent known, dagerous u$;e..'io. fth~product, since

warnigs alert users and consumers to the cxistenceand natu of product risks so that they 

prevcnthar eithcrby appropriate conduct durng use or consW1ption or by choosing not to\lor
consume." (Rest. 3d Torts Prod Liab 2 Comment i).

11 The Restatement :2d of Tort . :;gS Comment mas this pointquitf; cle
This Section states that one who suppHe$a chattel foranoth to use for any putpose is
subjectto liabilty ror physic:alharcaused b his IaiIure to ercise reasonable care to
give to thO$e whom.he may expect to use the chattel any infOtron as tothch ter
and condition of the chattel which he posseses, and which h should recognize .as
necessar to enable them to .realizthe danger of using it. A fortori, one so stpplyin:ga
chattl is subject to HabiIty irby word or deed he leas thos who ate to use the chattel to
believe it to be of a charact or in a condition safer for USe than he knows it to be or to be

likely to be. (Emphasis added).

While the Restaement 3d Tort--PrOducts Liabilty 2 Comment does not foreclose th possibilty that
warnings. may be necessat to non-users who ar in a position to avoid otteducethe risk ofbar, tbere does not appear
to be any case authority for imposing striCt liabilty in such case$, and thesectiofi otherwise di$(usses the rule in the
langua of \.Sers or coosumers.
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Surely the plaintiffs do not claim that the defendanls' failure to war them caused the

plaintiffs to discmge MTBE-containing gasoline into the ground, which in turn caused

contamnation of their own wells. Indeed, theaUegation ar also incoerent in so far .ttthyargue

that the defendants (which originally inCluded manufacturers) should have wared downstam

handlers" of the dangers of MTBE, (HB 609 670, WH , 164, 227), fUd. thertmaig
defendants ar only transporters, suppliers, or retalers of gasoline and thus downstream handlers

who should have been waed by manufacturers, (See In re MTBE, 379 F.Supp.2d 348, 398 (SDNY

2005)).

Moreover, the Court is unable to find any products liabilty case suggesting tht a failure to

war public offcials abut dangerous uses of a product, gives rise to liabilty for defective products,

Such general allegatons that the defendants had a duty to wan the general public and public

offcials, is better charaerized as an affirmative duty to war. No facts are alleged to indicate why

this affrmative duty was owed by the paricula defendats against the plaintiffs, other th the

defendats ' presence in the gasoline-distbution industr, and allegations that the defendants might

have superior knowledge of the dangers ofMTBE.(HB" 566-573 , WH ' 1148-151). Generaly,

superior knowledge and even proximity to a zone of danger are not sufficient to give rise to an

affrmative duty to war. (Rest. 2d Torts 9314;a.ccordMulveyv. C: viello, 687N. , 2d$84 (Sup.

, NassauCty. 19,99), Hat:pet v. Hetman, 499 N, 2d 472 (Minn.. 1993)). In this case, the

plaitiffs seek to collect damages forit)utics they reoeivedas third-paries, with . no special

relatlomi1hip to the parcular defendats. Ther is nO basis on the face of the complaint to find such

andnnative duty to war the plaintiffs as third paries,

rhe Cour ihany case agrees with the defendants tht the dagers associated with spillng

gasoline are cOD1onknowleclge, such. that additional waringsd.livered toultirnate consumers

regarding the characteristics ofMTBE. would not be effective. The authors oftbeRestatementThird

of Torts-Products Liabilty g 2, noted in COD1entj that' warngs that deal with obvious o!

genera1lyknown !isks may be ignored by users and consumers and may diminish the significance

of warnings about. non-obvious, not-generlly-known riks. Thus. teql.iring warngs of obvious or

generally known risks could reduce the effcacy of waings generaly." Therefore, cour have been

loathe to requite laundr-lists ofwarngs to end-users: "Requiring too many warnings trviali
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andundetnines the entire purose of the .rue, drwning out cautions against latent danger of which

a W3ermight not otherwise be a\We. (Liriano. 92 N. Y.2d at 242).

Finaly, the alleged facts do not give rise to an iI1erenc tthe paricular defendants before

this Cour had any more .reasn to know Qf the dagers ofM'IBE. th the plaintiff water distrcts.

The Hampton BaYs Water District' s complailltraises sevetal allegation with.regatd to rnernoranda

andinv stigations of several manufacturers who at no longer in these actions (See/

g.. 

HB .mI590-

$97, 605..607). These allegations ate not in the West Hempstead Watet Distrct complaint. The

remaig allegations adduce only that the defendats sho'Uld. havebeet aware or certin early

incidellts of MTBEcontamination, (BB 574-581,. WH . 152-1 $9), and a study conducted by

Peter Gar and .Marl Moreau oitheMaine Deparent of Environr taProtection, (HB"

582-59Q. WH " 160..163), .As discussed earlier, a plaintiff may notreCOVef fora failur to warn if

the plaintiff was awae of the danger sincea waring in that casewoal(,be ineffectual, 'Iheplaintiff

do not allege why they were not aware of these publicly known .incidents or studies, I!aricttla.ly

since they may relate to their operations. WhileadvanciIlg and post..sale knowledge of aI!roduct

defect may be imputed to a seller, (C()ver v. C()hen, 6J N, Y.2d 261 , 274-75(1984)), the allegations

in the complaint do not offer any fatsindicatiDg why genrally.advancing knowledge, such as the

later findings by the EPA. (HB 630..631, WH 185-186). should be imputed only to the

defendats, and not the plaitiffs, Atthis stage, it is irtelevant that the issue of knowledge isa fact

issue for the jur, since the CoUfnowmust decide if any facts preBminalyexist on the face of the

complant, Irom which the plaintiff may recover; as par of ths .anly is, the Cour assumes that a

jur woUld find U facts to be tru as alleged.

Summary

The facts as alleged in the complaints do not state any cause of action for failure to war

inst any of the present defendats. This Cour is not alone in denying lia.bilty for falure to 

agaist defendants tht did not maufactue the product or ha.yeany superior knowledgeregatding

the riskofhan. (See, e..g., Rab()n- Wilimack, 73 A.. 3d 1007 (2d Dep t20l OJ, Martin \I, Hacker,

156 A. 2d 914 (3d Dep t 1989)). In addition, the plaintiffs here do not seek-damages from inj uries

they sufered as users, and there is no duty to war generally of public dangers or a dut to warn

public offcials. The facts Irom which constrctive knowledge ofM'IBE' s dangers may be imputed
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apply equaly to the plaintiffs and the defendants. And, it is unlikely that additional warngs to end-

users regarding the specific characteristics ofMTBE would have ben effectul in preventing injury

to the plaintiff water distrcts. (See Coppola v. Amerada Hess Corp. No. 201/3995 (Sup. Ct.

Duchess Cty. July 31, 2002) and Molloy v. Amerada Hess Corp" No. 2001/3996 (Sup. Ct. Duchess

Cty. Aug. 1 , 2002)),

5. General Negligence

The plaintiffs also bring claJms ih gligenQe for failure to test, negligent tn(iketing,. .and

negHgentMnd1ing or storae ofMTBE-conta.ininggasoline. 12 
The allegedf ct$fail to make out any

caUSe of action in negligence against Buckeye Pipeline and Colonial Pipeline. As previous

discussed in regard to public nuisace, these defendants ' operations are too. remote frm. the

plaintiffs' wells for Habilty to lie in. negHgenthand.Ul1g. orstorageofMTBE-c9ntainggasline. (Cf,

Platnview Water Dial. \7, ExxonMooil Corp. Sup, Ct., Nas$au Cty.,. Mar. , 2004, Davis, 1" index

No. 9975/01). The plaintiffs fail toalleg. anyfactsfrm which anaffrma.tive. duty to control third-

y handlers of gasoline, or any othe.trelcvt duty, was owed by th defendats in relation to

the plaintiffs. (See Hamilton, 96 N. 2dat 232). Moreover, since the plaintift' waterdiStricts seek

to recover damages for injuries they incurred .as third"parics, without any relationship with these

defendants, it is not clear that these defendants owed any duty of care to the plaintifts tht would

penitrecovery of damages in negligence, Indeed, suppliers do not have a duty to t~stapruct that

is obtaned from a reputable. manufacturer ot where the supplier is not alerted of a. need for testing. .

(See 86 N,Y. Jur, 2dPrd Liab *49 (2010)), As regards negligentmarketing the complaints do not

allege that these defendats conducted any marketing and do not offer any specific marketing

statements.

At this stage it would be premature to dismiss the negligence caU:$es ofactionaga.inst the

K. Petroleum defendants and Leon Petroleum. These defendants had operations near the plaintffs

wells and it is alleged that they caused MIBE to enter the groundwater from which the plaitiffs

Tbe issues of negligent design and negligent labeling or failure to WIt, alsQalleged, Mve alrdy been
addressed. PQr discussion of the convergence ofprod1Jcts liabilty innegIigence and strict liabilty for design.defect,

Adamsv. Genie Ind. (14 N. 3d 535, 542 (2010)),
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wens draw watr, (HB 682(1), WE: 239(j)). Moreover, the plaintiffs have co.te forwar with

information. tht tends to $how that the O.K. Petoleum clefendants, at least were negligent in the

handling or storage of gasoline at the relevant time period. (KunldeAff, Exh. 8 W 13, 32).

6, General Business Law 349

The complaints also seek a cause of action under General Business Law 349 for deceptive

business pratices. The plaintiffs aUege in very genera terms that but for defendants ' deceptive
practices in advertising and selling MTBE-contaning gasoline, they would not have sufered their
i11ures, since consumers would presumably not have purcha the MTBE-containinggasoIine. The

plaintiffs allegations fail to state a cause of action under GBL g 349. While a private cause of action

under GBL 349 does not require privity of contract or any paricular consumer tron 
suffcient consumer-oriented ha is alleged, a plaitiff may not recover damages under GBL. 349
for purly indirect or derivative losses that were the result of third-paies being allegedly misled or
deceived. (City of New York v. Smolts-Spirits. Com, Inc. 12 N. Y.3d 616 (2009) (The plaintff "has
failed to estblish stading here because its claimed injur, in the form oflosttax revenue, is entirely

derivative of inuries that it alleges were suffered by misled consumers who purchased defendants

cigarttes over the lnternet'1 and citations therein). Moreover, allegations that do not detail the

materially misleadng or deceptive acts of defendants are insuffcient to plead a cause of action under
GBL 349. (See, e. , Weaver v. Chrystler Corp. 172 F.R.D, 96 (SDNY 19(7), Small v. Lorilard
Tobacco Co., Inc. 94 N.Y.2d 43 (1999)).

7. Navigation Law . 181

Th plaintiffs furher seek to rever daages in a private cause of action under Navigation

Law 181. The pares .dispute whether the defendats fit with the definition ()f discger" in
the state. This Cour finds that a valid cause ofactonunderNav. L. g 181 lies agawtthe 0.
Petroleum defendants and LeonPetroleum, but not again$! ColoniatPipeline and Buckeye Pipeline.

The pbdntiffs a.ttrbute responsibilty to the Buckeye Pipeline and Colonial Pipeline
defendants, in so fa as the MTBE that containated the plaintiffs ' wells would not have r hed
Nassau and Suffolk counties, but for these defendants ' distbution system which terminated near
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Linden, NJ for Colonal Pipeline and Inwood, NY for Buckeye Pipeline. Thus the plaintiffs do not

allege that they suffered injuries because these defendants discharged petroleum, and the petoleum

traveled underground to the plaintiffs) wells. Because the plaintiffs do not allege that they sufered

ha as a result of discharges from Buckeye and Colonial, the plaintiffs have not alleged a valid

cause of action against these defendants under Nav. L. 181. (In re WBE Prod Lib 591 F.supp.

259, 282 (SDNY 2008) ("only the spilers may be liable for the discharge of gasoline under the New

York Navigation Law

)).

The plaintiffs attbute responsibilty 10 O.K. Petroleum and Leon Petroleu. beus these

defendants were suppliers and retailers of gasoline who owned and operated gasoline stations. The

plaintiff have alleged that these defendants caused MTBE to enter the grundwater nea the
plaintiffs ' wells (HB 694 682(1); WH 251 , 239UJ) and they have offered documenta
evidence tending to show that O.K. Petroleum has in fact had discharges of petroleum in areas likely

to afect the plaintiffs (Kunle Af Exh 8). Therefore, the plaintiff have stated a valid cause of

action against O. K. Petroleum and Leon Petroleum. (DiBuono v. Abbey, 69 A. 3d 670 (2d Dep

2010)).

8. pass

The plaintiffs allege Ii last cause of action in ttespass.. The parCtS dispute whether trspas
requires "willful intt" such thatthe facts as alleged do notmakCt out a claim for reliefin trpass.
As in nuisane, principles of pro Kim ate. case cOUDselagainstapplying. trespass liability. to entiies

who iD'ediate conduct did not produce the trspass, TherefQre, on the alleged fact$ no cause of

action in trspass has been ma out agait BuckeyePipeHne. d Colonial Pipeline. A cause of

action in trspass has been suffciCtntly pled a ainst the O. Petroleu11 defendants d Leon

Petroleum.

In New York, trespass is an intentional tort. To be liable) however, the trespasser. "need not

intend or e:xpect the daaging consequences of his intrion. Philipsv. Sun Oil OJ., 307N.Y . 328

331 (1954)). It is sufcient thatthe intrusion is "the immedate or inevitable consequence of what

the trespasser willfully does, or which he does so negligently as to amount to willfuness, (ld)
Philips ha become the. stadard ariculation for trspass in New York. Thecasc involved
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aU(:gations th noxioU$ fluids has migrated underground to cause the trespass, In that context, the

Cour of Appals held:

even when the polluting material has be deliberately put onto, or into
defendat' s land, he is not liable for his neighbor's daage therefrom, unless

he (defendant) had good reason to know or expect that subteITanean and other
conditions were such that there would be passage frm defendat' s to
plaintiffs land.

(ld.)

There is a .split among New York cours on the iss\.e 'Whether a dischm-ge of petroleum

producing underground containation ha. the requisite intent to constitute a pass. For example,

the Second Deparent, Appellate Division, denied a motion. to dimiss where allegations in the

complaint created fact issues as to whether defendas ha( good reason to know or expect that

contanazts wQuldpassnotn the gasline $ervice station to th plaitiffs' proper/' (HiltQP Nyack

Corp. v. TRMIHo.lding$. Inc., 264 AD..2d 503, 505 (2d Dep t 19991). In contrt, the Fourth

Deparent, Appellate Division, following its iem-lier precedent in Snyder v, Je!fsie (164 AD.2d 405

Dep t 1990)), upheld a dismissal of a similar trespass claim in Droz.i" v, Ridge Lumber, Inc.

(209 A.D.2d 957, 959 (4 Dep t 1994)), becau the spill ordi$charge was unintentional. In any cas

the key issue for a motion to dismiss under CPLR 3211(a)(7) appears to be whether the complaint

alleges that the defendant had "good reason to Knw or expect" that the alleged contaminant would

migra to and invade the plaintiffs propeny.

Here the plaintifti) have alleged that the defendants had good reason to know or expect that

MTBE, due to its afnity to water and other characteristics, was likely to reach the plaintiffs ' wells

through foteseeable leaks or spils on soil ovetthe Long Island aquifer system. AUeast for Leon

Petroleum and the O.K. .Petroleum defendants, which had operations ovet Long Island, stJh

allegation could raise the inference that thesedefendants' conduct in discharging gasoHneconstituted

a trespass. (Cl In re MTBE Litigatio.n, 379 F.Supp.2d 348, 427 (SDNY 20(5)). As in all other

claims, however, a. claim in trespass has not been made against Buckeye Pipeline and COlonial

Pipeline, where it is only alleged that they cOD1itted a trespassby their paricipation in the chain

of distribution ofMTBE-containing gasoline.
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C. CONCLUSION

In brief, the plaintiffs factual all gations fal to mak out any ca.use of action against Bu.ckeye

Pipeline and Colonial Pipeline for which re1iefm y be given. Furer, plaintiffs' s allegations, as

agaimt Leon Petroleum and the O.K. Petroleum defendants, fail toestablish y cause of acon for

f'aiIure to war or for violations of GBL 349,

II. O.K. PETROLEUM DEFENDANTS' MOTION TO
DISMISS THE WEST HEMPSTEAD COM INT

Besides moving under CPLR 3211 (21)(7), the O.K. Petroleum defendats move to. dismiss

the West Hempstead Water Distct complaint agaist them, under CPLR 3211(a)(1) and CPLR

3211(a)(5), beause ful service of process was not completed within 90 days of dismissal o.fthe

West Hempstead Water District action in the Souther District o.fNew Yo.rk. The O.K. Petrleum

defendants aver that a Stipulated Order of Dismissal was enterd into. by themselves and the West

Hempstead Water Distrct for the mutua benefit of the partes. (Def. memo p.5). The pares do. not

dispute that the Stipulated Order of Dismissal should be strctlyenfo.rced in ths case. (Cf, Morrison

v. Budget Rent A Car Sys., Inc. 203 AD.2d 253 (2d Dep t 1997)). The pares dispute whether the

Sumons and Complaint for this action was properly served in acco.rdance with the CPLR and the

Stipulate Order.

The plantiff adamantly cla.ims that th O,K. Petrolet. 4efendats' argument regarding

service in accordace with the Stipulated Order is moot..since these deftmdantsagreed not to assert

an afr'ative defense for lack of persnal jurisdiction. (Kunkle Aff. EYd A , 4). The O.

Petoleum defendats ' motio.n,. however. does not rest. on lack of personal Jurisdiction; rather, it

assert that the plaintiff has failed to follow the express terms of the Stipulated Orer, and this!s

documenta evidence warantillg dismissal under CPLR i .3211 (a)( 1).

The defendats' argument is simple. The Stipulated Order was an agreement betweell the

West Hempstead Water Distrct and the O.K. Petroleum defendants, whereby the West Hempstead

Water Distrct agred to voluntay dismiss its 2008 federl action in exchae for certain discovery

13 Papers for this motion have been submitted as sequence No. 2 under index-No. 702212010,
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documents from the 0,1(. Petroleum defendants, (Kunkle Af. Exh. A' I), The agreement furer

stipulated th the O.K. Petroleum defendts would wwveaffrma.tive ,defenss relating to the

statute of limitations orpersonaljurisdictiQn (iei. at 1 4) and Debra. Rothberg would accept service

on behalfof these defendants (id at' 3),. so long as the plaintiff filed and serv ei the summons and

ComplaintwithnC)O d ysofitssignngby Judge Scheindlin (fd at '2). 14 The paies fuher agreed

tha.t"' service shall otherwse comply with all requirement of the N York CiviLPractice Law and

Rules," (Engle Aff. EXh' A 13). It is undisputed that thepl n.tiffchosemWlbYservieeunerCPLR

312-a which becmes effective only when the A knowIedgmentofReceipt is returnd withn

thirt days. .Moteover, the plaintiff did not properly addtss tmd mail the SUD1ons and Complaint

to Ms. Rothetg' s offce unti May 10, 20 I O. Ms. Rothberg received the SUD10nS and complant

on. May 11, 2010, just 13 days before the expiratin of the 90 day period on May 24, 201 0.. (pef.

mem.p,6). The expiration ofthe 90.day period tht the Stip.ulated Order contemplated for service

pased without fuer incident. Only afer this period ha.d pased, theplaintiffservedtheSumons

and Complaint by had to Ms. Rothberg. on May 28, 2010, and Ms. Rothberg' s offce retured the

AckhowledgrentofRecdpt on June 2. 2010. (D.ef. mem. p.?). On these facts. the defendants submit

that by failing to serve a Sumons and Complaint within the conteplatd 90 days, the plaintiff

waived its option as agreed in the Stipulated Ordet, to tepfilethe 2008 WHWD fe:detal action in

stte cour.

The paries do not ask this Cour to inqui into the consideration for the plaitif's
agrement to dismiss the federal action on the terms stat above. Both paries sek to enforce the

Stipued Order as to thisma.tter, and theplaiutiffdoes not contend that it has brought suit again$!

the defendants independently of the terrson the Stipulated Order, As such, it is clear that the

plaitiff did not bring this action in a manner tha.compUed with the express termot'the Stpulated

Order: It failed to serve the O.K. Petroleum defendants by any method peitted in theCPLR withn

90 days of the signing of the Stipulated Order.

14 "PlaintifTmay initiate an IJtion in a New York Ste cotU.. by filing andsetving Ii SUt1() and

Verified Complaint... within 90 days of the signin afthis Otd. (En lt: AftBxh. A' 2).
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The plaitiff argues that Ms. Rothberg s agrement to accept service on behalf of the O.

Petroleum defenda obligated her to return the Acknowledgent of Receipt within the 90 days that

the plaintiff ha to effect service, or it should imply that servce was complete when Ms, Rothberg

was in possession of the Sumons and Complait. The ter of CPLR * 312-a are unbiguous.
New York cour have consstently held that servioe under ths Section is effective only when the

Acknowledent of Receipt is retured, and that a potential defendt has no legal duty to assist the

plaintiff by returing the Acknowledgment of Recipt; if the Acknowledgment of Receipt is not

retued withn 30 days, the plaintiffs only remedy is reover for th cost of in-bad service under

CPLR 312-a(f) , (See PaJterson v. lJalaquiolj 188 AD.2d 275 (1 Dep t 1992); Horseman Antiques

Inc v. Huch,50 A.D,3d 963 (2d Dep t 2008)). Ms. Rothberg did accep servce and complied with

CPLR 9 312-a by returng the Acknowledgment of Receipt on June 2, 2010. She did not otherwise

agee by the term in the Stipulated Order to return the Acknowledgment of Receipt in such a way

as would assist the plaintiff in effecting service within 90 days of Judge Scheindlin s signing of the

Stipulate Order ofDismlssal.

For the above reasons, the O.K. Petroleum defendants' motion to dismss the West
Hempstead Water Distct complaint against them is granted.

But for th motion relating to service of process, the cour' s ruings on the baance of the

case, as previously set fort in ths decision, would apply to the West Hempstead case as well.

III. PLAINTIFFS' CROSS- MOTION FOR
SANCTIONS AGAIST THE O.K.. PETROLEUM DEFENDANTS

The plaintiff West Hempstead Water District cross-moves against theO. Petoleum

defenants for the imposition ofsanctlons on th bais of these defendats motlon to dismiss,

contending that such motion Was frivolous, ha8$ing, and sactionable under 22 NYCRR * 130-

This regulation perits this Cour to impose c081801' other fInancial sanctons on anattomey Of his

firm for mvoloU$ conduct. Par (c) of said section establishes that conduct is frivolous if:

Papers for this motion have been submittd as sequenc No. 14 under index No, 601516/2009, although
this cross-motion is in response to the OK Petroleum defend1.uts' submiSSIon as sequeIc;e No. 2 under index No.
7() /201 O.
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(1) it is completely without merit in law and cannOt be supported by a
reasonable Iigurent for an exnsio modificaton or reera of existing
law;

(2) it is underten primarily to delay or prolong the resolution of the
litigation, or to haass or maliciously injure another; or

(3) it asserts material factua statements that are false.

The section instrcts cours to consider "the circumstaces under which the conduct took place,

including the time available for investigating the legal or factu basis of the conduct, and

whether or not the conduct wa continued when its lack of legal or fatual basis was apparnt,

should have been appaent, or was brought to the attention of counelor the pa. (Id) The

amount of sanctions imposed should reflect the par's culpabilit in engaging in frvolous

conduct as well as prejudice to the adversar, (Vicom It, Si/verwood 188 A. 2d 1057 (4th Dep

1992), Tropeano v. Tropeano 35 A,D.3d 444 (2d Dep t 2006).

This Court finds the circumstaces here to be analogous to the facts in Sydney Attractions

Group Pty Ltd. v. Schulman (74 A.D.3d 476 (1 Dep t 2010)). Thre, the defendat contended that

the plaitiff s bringing suit in a jurisdiction which circumvented a foru selection clause, amounted

to frvolous conduct. The cour disageed, since a par may have legal arguments available to defeat

foru selection clause, Similarly, the O.K. Petroleum defendats have legal arguments available

as to the scope of any obligation to accept service in light of plaintiffs chosen method of serice.

The plaitiffs cited case, Park Health Center v. Country Wide Ins. Co. (2 Misc.3d 737 (Sup.

Ct., Queens Cty, 2003)), which involved wilful and continuing misrepresentations by the attorneys,

is not in any way anlogous to the conduct at issue in ths mattr. In any case, the O.K. Petroleum

defendats submitted their motion to dismiss (on the bais of the Stipulated Order) in the context of

their joining the joint defendats ' motion to dismiss the MTE litigation complaints under CPLR

3211(a)(7) for failure to state a cause of action. Such conduct was not in any way malicious, vexing,

or baseless. (CI Hinckle v. Resciniti 159 AD.2d 276 (1st Dep t 1990))

For all the above teasons the plaintiffs cross-motion for sanctions is denied,
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IV. ORDER

The defendats' joint motion to dismiss under CPLR 3211(a)(7) is granted in par. All

plantis ' claims aganst Buckeye Pipeline and Colonial Pipeline ar hereby dismissed for failure

to state any cause of action upon which relief may be grted. Plaintiffs ' claims in stict liabilty or

negligence for failur 10 war and in private right of action under GBL 349, are hereby dismissed

against Leon Petroleum and the O.K. Petrleum defendats, for failure to state a cause of action

upon which relief may be granted. The joint motion to dismiss is otherse denied in par, and the

plaintis ' remaining claims survive as agaist the O.K. Petoleum defendants and Leon Petroleum.

The Q,K. Petroleum defendts' motion to dismiss the West Hempstead Water Distrct'

complaint under CPLR 3211(a)(I) is hereby granted, because documentar evidence bars the

plaintiffs suit as brought before ths Cour.

The West Hempstead Water District' s cross-motion for santions unde 11 NYCR 130-1.1

against the O.K. Petroleum defendats and their attorney, is herby denied for want of merit.

Enter Judgent on Notice pursut to the above decision.

It is SO ORDERED.

~~~

ENTERID

Dated; October 22, 2010
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