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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: DEBRA A. JAMES 
Justice 

PART 59 

230-79 EQUITY, INC., Index No.: 101 228104 

Plaintiff, 
Motion Date: 02/09/10 

Motion Seq. No.: 06 

Motion Cal. No.: 

- v -  

ROBERT MANCUSO, HARRIET STEIN MANCUSO, 
BERNARD S‘I’EIN, BERNICE STEIN, ALAN 
SPIGRIIMAN,  DIANE SPIGELMAN, EDWARD M. 
KREPS, SI-LARON M .  KREPS, EDMUND STEVENS, 
JR. , a / k / a  EDMUND WILLIAMS STEVENS, JR., 
SHARI REAM STEVENS, BARRY L. SOLAR as 
tr-ust.ees of the  EDMUND STEVENS, JR. 
qualified terminable i .nterest  t r u s t  for 
SHARI REAM STEVENS 
240-79 OWNERS CORP 

I 

‘ I  

- 

GHL 78t .h 

I 

The following papers, numbered 1 to10 were read on this motion for summary judgment. 

PAPERS NUMBERED 

Notice of Motion/Order to Show Cause -Affidavits -Exhibits 

Answering Affidavits - Exhibits 

Replying Affidavits - Exhibits 

Cross-Motion : Yes 0 No 

Upon the foregoing papers, 

1. 

2 - 4  

5 - 10 

This action i nvo lves  the disputed ob1i.gations to repair a 

portion of a stone wall which borders and separates properties 

located on East 78th Street and E a s t  79th S t r e e t  in Manhattan. 

Although p l a i n t i f f  Is complaint has been dismissed, 

defendants counterclaims , cross claims and motions for surrirriary 

Check One: FINAL DISPOSITION 

Check if appropriate: 0 DO NOT POST 

NON-FINAL DISPOSITION 

0 REFERENCE 

[* 1]



j u d y m e n t  r e m a i n  p e n d i n g .  

D e f e n d a n t  240-79 Owners  C o r p .  (240-79) moves ,  p u r s u a n t  t o  

C P L R  3 2 1 2 ,  for a n  o r d e r  g r a n t i n g  it. summary j u d g m e n t  declaring 

[:hat, pursuant to A d m i n i s t r a t i v e  Code of  t h e  C i t - y  of N e w  York 

( A d m i n i s t r a t i v e  Code)  5 28-305.1.1, t h e  coslrs o f  r e p a i r i n g  and  

m a i n t . a i r i i  ny t.ke cornrnori r c t a i n j . n g  wall s h o u l d  b e  d i v i d e d  

p r o p o r t . i o n a t e , l y  among t h e  p a r t i e s  whose  p r o p e r t y  t o u c h e s  the 

damaged p o r t i o n  of t h e  w a l l ,  a n d  g o i n g  f o r w a r d ,  e a c h  p a r t y  i s  

r e s p o n s i b l e  f o r  t h e  p r o  r a t a  cost of  m a i n t a i n i n g  t h e  damaged 

portion o f  the wal l .  w h i c h  t o u c h e s  i t s  p r o p e r t y .  1 

D e f e n d a n t s  Alan S p i g e l m a r i ,  D i a n e  Spigel.man ( t o g e t h e r ,  

Sp ige lmar i )  a n d  Edward N .  Kreps and S h a r o n  M. Kreps ( t o g e t h e r ,  

K r e p s ) ,  as well a s  d e f e n d a n t .  Edrnund S t e v e n s ,  J r .  a / k / a  Edniund 

W i l l i a m  S t e v e n s ,  Jr., S h a r i  K e a m  S t e v e n s ,  a n d  Barry L .  S o l a r  as  

t r u s t e e s  of  t h e  Edmund S t - e v e n s ,  J r .  q u a l i f i e d  t e r m i n a b l e  i n t e r e s t  

t r u s t  f o r  S h a r i  R e a m  S t e v e n s  ( t r - o g e t h e r ,  S t e v e n s )  cross-move, 

p u r s u a n t  t o  CPLR 3 2 1 2 ,  f o r  an  o r d e r  g r a n t i n g  t h e m  surnmary 

judgment .  a n d  d i s m i s s i n g  a l l  c auses  o f  a c t i o n ,  cross claims and 

c o u n t e r c l a i m s  a s  a g a i n s t  thern. They  also seek a n  o rde r  declaring 

t h e  same r e l i e f  a s  2 4 0 - 7 9  secks  w i t h  respec t  t o  t h e  l i a b i l i t y  of 

T r a c l t i n q  t h e  l a n q u a g e  o f  A d r n i n i s t r a t i v e  Code 5 2 8 - 3 0 5 . 1 . 1 ,  
241)-79 repeatedly ask.’_; f o r  a r u l i n g  t h a t .  e a c h  p a r t y  r e s p o n s i b l e  
pay o n e - h a l f  t h e  costs. Because ~ r m ~ e  t h a n  two p a r t i e s  may bc 
resporisib1,e t.o p a y  for .  the darnayed w a l l ,  c o s t s  may n o t  be split. 
by one-half. T h e r e f o r e ,  t h e  c o u r t  has c h a n g e d  tihe d e f e n d a n t ’  5: 
l a n g u a g e  f r o m  o n - h a l f  t o  p r o  r a t a ,  a s  w i l l  b e  d i scussed  b e l o w .  
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the remaining parties f o r  repairing the damaged portion of the 

wall. 

Defendant GBL 78th ST., LLC (GBL) also cross-moves f o r  an 

order granting it partial summary judgment declaring that GBL is 

not responsible for the repair of the retaining wall, or, in the 

alternative, pursuant to CPLR 3212, declaring that all parties 

whose property touches the wall at any point are proportionately 

responsible f o r  the repairs of the damaged portion of the wall, 

arid granting GBL partial summary judgment on ita second, third, 

seventh and ninth counterclaims and third cross claim, and 

awarding GBL damages for t h e  costs incurred by GBL to temporarily 

repair the wall. 

The subject wall runs between the  lots on E a s t  78th and 

East 79th Streets, parallel to these streets. Each of the 

parties owns property which a b u t s  t h e  wall a t  some p o i n t  either 

on i t s  north or south sides. Plaintiff, for example, is the 

owner of an apartment building located at 230 E a s t  79th Street, 

which abuts the north side of the wall. The wall is estimated to 

be several hundred feet in length, ranging in height from f o u r  to 

14 feet, and is constructed of masonry rubble. The wall was 

built over 100 years ago, A small section of the wall, estimated 

to be approximately 20-30 feet in length, is in disrepair. From 

the p a r t i e s ’  submissions it appears only three or fewer parties 

own property which may abut the damaged portion of the wall. 
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GEL s t a t . c s  t h a t  in 2 0 0 5  i t  p e r f o r m e d  t e m p o r a r y  r e p a i r s  t o  

t h e  p o r t i o n  o f  t h e  r e t a i n i n g  w a l l  w h i c h  a l l e g e d l y  abuts GBL‘s 

apart.ment. h u i l d j  rig. T h e  f i n a l  c o s t s  t o  repair- t h e  e n t i r e  damaged 

p o r t i o n  of  t h e  w a l l  are e s t i m a t e d  t o  be around $60,000-$70,000. 

2 4 0 - 7 9  d o e s  n o t  d i s p u t e  t h a t  t h e r e  is a p o r t i o n  o f  t h e  

damaged w a l l  on or a b u t t i n g  its p r o p e r t y .  P l a i n t i f f  and GBL 

a s s e r t  t h a t  t h e  w a l l  j.s riot  on t h e i r  p r o p e r t y .  On t h i s  m o t i o n  i t  

appears t o  he  u n d i s p u t e d  t . h a t  the s e c t i o n  of t h e  w a l l  which  abuts 

t h e  p r o p e r t y  of  S p i g e l n i a n ,  Kreps, Stevens arid Mancuso-St -e i l i  is 

n o t  i n  n e e d  o f  r e p a i r s  a t  t h i s  t i m e .  

I n  2 0 0 2 ,  p l a i n t i f f  r e c e i v e d  a v i o l a t i o n  from the  C i t y  o f  N e w  

Y o r k  cor icer r i i r ig  t h e  status of  t h e  wall. a n d  t h e  n e c e s s i t y  f o r  

r e p a i r s  t o  h e  made. A d i s p u t e  a r o s e  b e t w e e n  the p a r t i . e s  a s  t o  

who was r e s p o n s i b l e  f o r  rnak i r iy  t h e  r c p a  i.rs. 

I n  2 0 0 5 ,  p l a i n t i f f  f i l e d  a n  amended c o m p l a i n t ,  s e e k i n g  a 

judgmen t  d e c l a r i n g  the r i g h t s  a n d  o b l i g a t i o n s  o f  t h e  p a r t i e s  

r e g a r d i n g  Lhe wall’s repai . r  - I n  i t .s  complaint, p l a i n t i f f  

a s s e r t - c d  t h a t .  a l l  t .he  p a r t i e s  s h o u l d  be held responsible for t h e  

w a l l ’ s  r e p a i r s ,  e v e n  t h e  parties whose property does n o t  a b u t  a n y  

p o r t i o n  of t h e  damaged s e c : t i o n  of  t h e  w a l . 1 .  

On June 1 0 ,  2 0 0 9 ,  t h i s  c o u r t  i s s u e d  a n  o r d e r  d i s m i s s i n g  

p l a i n t i f f ’ s  c o m p l a i n t  p u r s u a n t  t o  CPLR 321 6 f o r  warit o f  

p r o s e c u t i o n ;  h o w e v e r ,  t h c  c l d j r r i s  of t h e  o t h e r  p a r t i e s  a r e  s t - i l l  

p e n d i n g ,  i n c l u c i i n q  ~~71.1rit:erclaims aga i  nst. p l  a i r i t i f  f. 
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Admii-iistr-at:i v e  Code 5 2 8 - 3 0 5 .  1 .  I., t . he  a p p l i c a b l e  s t . a t . u t e  f o r  

t h e  g o v e r n a n c e  01 \ \  [s] t r u c t u r c s  J.ocat.ed 01-1 t h e  l o t  l i n e  of  

a d j a c e n t  p r o p e r t i e s  and  partially o n  both p r o p e r t i e s ,  ” p r o v i d e s  

T h e  owners o f  adjacent p r o p e r t i e s  s h a l l  be r e s p o n s i b l e  
joinLly f o r  t h e  p r o p e r  m a i n t c n a n c e  a n d  r epa . i r  of  
r e t a i n i n g  walls, p a r t i t . i o n  f e n c e s  a n d  other s i t e  
s t r u c t u r e s ,  o r  p o r t i o n s  t h e r e o f ,  t h a t  a r e  l o c a t e d  a l o n g  
t h e  common l o t  l i n e  arid on b a t h  their p r o p e r t i e s ;  and 
c a c h  s u c h  owner  s h a l l  be r e s p o n s i b l e  for oi- le-half  o f  the 
c o s t s  o f  m a i n t a i n i n g  and r e p a i r - i n g  s u c h  f ences ,  r e t a i n i n g  
w a l l s  arid o t h e r  s i t e  s t r u c L u r e s ,  o r  s u c h  p o r t i o n s  
t h e r e o f .  Where an owner  e l e c t s  t o  remove t e m p o r a r i - l y  a 
r e t a i n i n g  w a l l  o r  p a r t i t i o n  f c n c e  t . h a t  i s  r e q u i r e d  t o  
s u p p o r t  a g r a d e  d i f f e r e n t i a l  between t h e  t w o  properties, 
o r  f o r  any o t h e r  reason i s  r e q u i r e d  b y  t h i s  c o d e ,  s u c h  
owner  s h a l l  p r o t e c t  the a d j a c e n t  p r o p e r t y ,  s h a l l  n o t  
i .mpa i r  i t s  s a f e  u s e ,  and s h a l l  r e p l a c e  t h e  r e t a i n i n g  w a l l  
o r  p a r t i t i o n  fence a t  h i s  o r  h e r  own c o s t .  

240-79 a s s e r t s  t h a t  i t s  c o n s u l t i n g  e n g i n e e r s  d e t e r m i n e d  

t h a t ,  o u t  of  t h e  2 0 - 3 0 - f e e t  s e c t i o n  o f  t h e  w a l l  w h i c h  n e e d s  

r e p a i r ,  “ a p p r o x i m a t e l y  t w o  f e e t  s e p a r a t e  GBL a n d  2 4 0 - 7 9 ’ s  p a r c e l s  

and t h e  r e m a i n d e r  s e p a r a t e s  t - h e  p r o p e r t i e s  of  G R L  and  230-79 

E q u i t y .  ‘ I  240-79 a r g u e s  t,hai:. t h e  costs t o  repair the  damaged 

section o f  t h e  w a l l  s h o u l d  be d i v i d e d  p r o  r a t a  based  on t h e  

damaged p o r t i o n  of  t h e  w a l l  on t h e  p a r t i e s ‘  p r o p e r t y .  240-79  

c o n t e n d s  t h a t  a p p l i c a b l e  s t a t u t e s  a n d  c a s e  l a w  r e q u i r e  t h a t .  o n l y  

t h e  p r o p e r t y  o w n e r s  whose  p r o p e r t - y  a b u t s  t h e  damaqcd s e c t . i o n  of  

the wa1.1 s h o u l d  p r o p o r t i o n a t e l y  p a y  f o r  t h e  c o s t s  to r e p a i r  the  

damaqe. 

K r e p s ,  S t - e v e n s  arid Spi.(jeIman a l s o  a r g u e  t h a t  the c o s t s  t o  

repair t h c  damaged p o r t i o n  of  t h e  w a l l  should be s p l i t  
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p r o p o r t - i o n a t e l y  o n l y  among the p r o p e r t y  o w n e r s  whose p r o p e r t y  

a b u t s  or i s  on t h e  damaged p o r t i o n  o f  t .he  wall a n d  t h e y  c o n t e n d  

t h a t  no  p o r t i o n  o f  t h e  r e t a i n i n g  w a l l  on t h e i r  p r o p e r t y  i s  

damaged or i s  i n  n e e d  o f  r e p a i r .  A s  s u c h ,  t h e y  cl.airn that t h e y  

s h o u l d  n o t  bc r c s p o n s i b l e  t o  s h a r e  i n  t h e  c o s t s  of  r e p a i r i n g  t he  

damaged p o r t i o n  o f  t h e  w a l l .  They s t a t e  t h a t  t h e y  a d o p t  a l l  of  

t h e  legal arid factual a r g u m e n t s  a s  s e t  f o r t h  b y  240-79, 

GBL d i s p u t e s  t h a t  any part of  t h e  r e t a i n i n y  w a l l  i s  l o c a t e d  

on it:: p r o p e r t y .  GBL d o e s  riot d i s p u t e  t h e  l o c a t i o n  of  t h e  o t h e r  

p a r t i e s '  properties a t  i s s u e ,  n o r  d o e s  i t  d i s p u t e  the fees 

assessed t o  r e p a i r  the damaged w a l l .  GBL c la ims  t . h a t  a r ecen t :  

s u r v e y ,  d a t e d  A p r i l  3 0 ,  2 0 0 2 ,  d e m o n s t r a t e s  t h a t  t h e  portion of 

the wall w h i c h  n e e d s  to b e  r e p l a c e d  i s  e n t i r e l y  on t h e  p r o p e r t y  

of p l a i n t i f f  and  2 4 0 - 7 9 .  G B L  a l l e g e s  t h a t  t h e  p o r t i o n  of  t.he 

r e t a i n i n g  w a l l  w h i c h  s e p a r a t e s  the r e a r  y a r d  o f  GBL a n d  t h e  r e a r  

y a r d s  of  p l a i n t i f f -  a n d  2 4 0 - 7 9  i s  l o c a t e d  two  i n c h e s  away f rom 

GT31,'s p r o p e r t y .  A s  such, i t  m a i n t a i n s  t h a t ,  i n s t . c a d  of  

A d m i n i s t r a t - i v e  Code S 28-305.1.1, A d m i n i s t r a t . i v c +  Code 5 

2 8 - 3 0 5 . 1 . 2  should a p p l y .  A d m i n i s t K a t i v e  Code 5 2 8 - 3 0 5 . 1 . 2  

p r o v i d e s  

Where s u c h  r e t a i n i n g  w a l l s ,  p a r t - i t i o n  f ences  o r  o t h e r .  
s i t e  s t r u c t u r e s ,  o r  p o r t i o n s  t h e r e o f ,  a r e  l o c a t e d  
ent . i re1.y o n  o n e  property, t h e  owner  of s u c h  p r o p e r t y  
s h a l l  b e  whoI1.y r e s p o n s i b l e  f o r  t h e  proper m a i n t e n a n c e  
a n d  r e p a i r  of [:he r c t a i n i n q  w a l l ,  p a r t - i t i o r i  f e n c e  or 
o t h e r  s i t c  s t r u c t u r e .  I f ,  h o w e v e r ,  t h e  p r o p e r  
mair i ter- lance and/or r e p a i r  of s u c h  r e t a i n i n g  w a l l ,  
p a r t i t i o n  f e n c e  or o t h c r  s i t c  s t . ructures  requires access 
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to the a d j o i n i n g  property, the owner of such a d j o i n i n g  
property shall allow such access. 

GRL, also maintains that, if Administrative Code § 28-305.1.1 

was t.o apply in this situation, GBL would still not be 

responsible for the costs of repairs, since GBL asserts that no 

part of the retaining wall is located on GBL's property. 

GBL maintains in the alternative that, if the court were to 

find that the retaining wall is located on GBL's prope r ty ,  the 

Administrative Code would require that all property owners in 

question should be responsible f o r  repairing the wall, even if 

their property does not abut the darnaged portion of the wall. 

support of its position, GBL provides the court with a "single 

line survey." The other parties debate the accuracy of GBL's 

survey and GBL similarly disputes the plaintiff's survey a l s o  

depended upon by the other  parties. 

In 

In 2005, GBL had the wall temporarily repaired by installing 

steel brac ing  along the damaged portion of the retaining wall, 

GBL states t h a t  it had to perform repairs, or else the wall might 

have collapsed on to its property. At the time of the repairs, 

GBL states that plaintiff refused to pay f o r  any portion of the 

repairs. GBL provides invoices totaling $22,100.00 f o r  t h e  

temporary repair costs. 

GBL's second and third counterclaims request damages 

incurred as a result of repairing the wall, in an amount to be 

- 7 -  
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determined at trial, but no less than $35,000. GBL also alleges 

that t-he wall was damaged as a result of plaintiff's negligence 

in maintaining the tree root growth and the drainage in its yard. 

In GBL's seventh counterclaim, it seeks a compulsory license 

pursuant. to Real Property Actions and Proceedings Law (RPAPL)  § 

881 to enter plaintiff's property to repair the wall, and also 

seeks payment f o r  such repair. In its ninth counterclaim and 

third cross claim, G B L  seeks a declaration that the repair of the 

wall is t h e  responsibility of a l l  the parties in the action. 

Mancuso-Stein is the owner of property located at 235 East 

78th Street. Harriet Stein Mancuso passed away after this action 

commenced. N o n e  of the other Mancuso-Stein defendants submitted 

any papers to the court referencing the various current motions 

and it appears that they are now acting pro se. However, in 

their combined answer with Kreps and Spigelman, Mancuso-Stein 

argue in their answer that it was plaintiff's negligence with 

regard to the tree roots in plaintiff's yard and improper 

drainage which l e d  to the wall's damage. Mancuso-Stein also 

contend in their answer that the portion of the wall about which 

plaintiff sought declaratory relief is not adjacent to 

Mancuso-Stein's property, and therefore, they should not be 

responsible f o r  repairing that portion of the wall. 
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T h e  c o u r t  l i o lds  t h a t  where a t  t w o  or  more  property owners  

s h a r e  t h e  damaged por t . i .o r i  01 the w a l l  c)ri t h e i r  common 1.ot l i n e ,  

A d m i n i s t r a t i v e  Code 2 8 - 3 0 5 . 1 . 1 .  a p p l i e s .  I f  t h e  s t a t u t e  meant  t o  

i n c l u d e  a l l  property o w n e r s  a b u t t i n g  a w a l l  a s  beii iy r e s p o n s i b l e  

for t:he c o s t s  of r e p a i r i n g  a damaged portion o f  t h e  w a l l ,  e v e n  i f  

t h e i r  p r o p e r t - y  does not t o u c h  t h a t .  p o r t i o n ,  i t  would h a v e  s t a t e d  

such. A s  tlhe Cour ' t  i n  Matter of  Town of E a s t c h e s t e r  v N e w  York 

S t a t e  Board of  Real P r o p e r t y  Services ( 2 3  A D 3 d  4 8 4 ,  4 8 5  [2d Dept 

20051 ) h e l d ,  "where  a 1.aw e x p r e s s l y  d e s c r i b e s  a p a r t i c l u l a r  a c t ,  

t h i n g  o r  p e r s o n  t .o  which i t  shall a p p l y ,  a n  i r r e f u t a b l e  i r i € e r e n c e  

m u s t .  be dr-awn t h a t  w h a t  i s  o m i t t e d  o r  n o t  i n c l u d e d  was i n t e n d e d  

t o  be o m i t . t l e d  a n d  excluded [internal c i t a t i o n  arid q u o t a t i o n  m a r k s  

o m i t t . e d ]  . " See a1.so W i l l i a m s o n  v Cu1,bro Corp. P e n s i o n  Fund ,  4 1  

AU3d 2 2 9 ,  232 (1''. Dept 2 0 0 7 )  S i m i l a r l y ,  t o  the e x t e n t  t h a t  i t  

is shown t-tiat. the damaged  p o r t i o n  of the wal l  is e n t i r e 1 . v  w i t h i n  

p r o p e r t y  l i n e  of one  p a r t y ,  Adminis L r a t i v e  Code § 28-305 - 1 * 2 

p l a c e s  the b u r d e n  o f  maj.nteilanc:e a n d  r e p a i r  on t h a t  p a r t y  a l o n e .  

A c : c o r d i n g l y ,  t h i s  court f irids t h a t  , p u r s u a n t  t o  

AdminisLr-aI r ive  Code 5 2fi-305.1.1, t h e  cost of  r e p a i r i n g  a n d  

main t .a i . r i i  ng a common r e t a i n i n g  wall shall be divided 

p r o p o r t i o n a t e l y  o r l l y  among t h e  parties whose p r 0 p e r t . y  t o u c h e s  

upon t -he  dclmclgcd s e c t i o n  o f  t h e  r e t a i n i n g  w a l l .  A s  a r e s u l t ,  t . he  

second pari 01 240-79's m o t i o n  for- a declaration of  t h e  p a r t i e s '  

l i a b i l i l : i e s ,  s t a t . i n g  t.kal; e a c h  p a r t y  i s  rcspor1si.bl.e f o r  t-he costs 
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of m a i n t a i n i r i y  t h a t  pro r a t a  damaged portion o f  t h e  w a l l  t h a t  

1:nuche.s its property, i s  g r a n t e d .  

Howevt?r, i t  c a n n o t  be d e t e r m i n e d  from t h e  papers or1 t:kese 

m o t i o n s  w h i  ch p a r t i e s ’  p r o p e r t y  abut : s ,  or c o n t a i n s ,  t h e  damaged 

p o r t i o n  o€ t h e  wall. I t  i s  s t i l l  n o t  c v i d e n t  w h e t h e r  

p l a i n t i f f ’ s ,  G B L ’ s  OL 240-79’s property a b u t s  t h e  darnayed portion 

of the wall. A l t h o u g h  p l a i n t . i L 1 ,  GBL a n d  240-79 have p r o v i d e d  

Lhe court wi Lh sur-veys a n d  o t h e r -  d o c u m e n t a t - i o n ,  t h e  s u b m i s s i o n s  

a r e  i n  c o n f l i c t  a s  t o  where the damaged portion of  t h e  wall i s  

l o c a t e d .  A s  S u c h ,  t h e  exact measurcmen t s  are still a q u e s t - i o n  o f  

fact, and n e i t h e r -  p r o p o r t i o n a t e  l i a b i l i t y ,  nor t h e  future 

l i a b i l i t y  of  t h e  r e m a i n i . r i g  p a r t i e s  i n v o l v e d ,  c a n  be s u m m a r i l y  

d e t c r m i n c d .  

However,  i t  is u n d i s p u t e d  i n  t h e  r e c o r d  here t h a t  t h e  

damaged p o r t i o n  of  t . h e  w a l l  i n  q u e s t i o n  does n o t  t o u c h  t h e  

p r o p e r t - y  of Kreps, Spi .ye l rnan ,  S t e v e n s  o r  M a n c u s o - S t e i n .  A s  t h e r e  

i s  n o  q u e s t i o n  of  f a c t ,  t h e s e  p a r t i e s  h a v e  met t h e i r -  b u r d c n  o f  

p r o o f  a s  a m a t t e r  o f  l a w  t h a t  t h e y  a r e  not r e s p o n s i b l e  t o  p a y  f o r  

t h e  ccs t s  of  repairing t . h e  darnaged p o r t i o n  of t h e  w a l l .  

A c c : o r d i r i y l y ,  the cross m o t i o n s  f o r  surnrnar-y j u d g m e n t  a r e  g r a n t . c d ,  

i n  t h a t  a l l  c a u s e , ?  o f  action, cross c l a i m s  a n d  count.erc1.aj .rns are 

d i s m i s s e d  a s  a y a i , n s t  Kreps ,  S p i g c l m a n  a n d  S t e v e n s  a n d  

-10- 
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Man(:: u s o - S t e i ri . ' The m o t i o n s  are a l s o  g r a n t e d  w i t h  t h e  c o u r t ' s  

d e c l a r a t i o n  a s  set f o . r I h  a b o v e .  

111 a c c o r d a n c e  w i . t h  t h e  f o r e g o i n g ,  t.he Kreps, Spiyelmar-1, 

S t e v e n s  a n d  M a n c u s o - S t e i n  d e f e n d a n t s  a r e  n o t  r e s p o n s i b l e  f o r  t h e  

cosL;s t h a t  G B L  i n c u r r e d  a s  ci r e s u l t  o f  t h e  t e m p o r a r y  r e p a i r s  it 

made t o  t . h e  darnaged p o r t i o n  of  t . h c  w a l l  a s  a m a t t e r  of  l a w  

because if i s  u n d i s p u t e d  t h a t  t h e i r  p r o p e r t - y  does n o t  abut t h e  

damaged pnr1;ion o f  t h e  w a l l  a n d  t h e y  were riot t h e  c a u s e  of  t h e  

darnaye. A s  p r e v i o u s l y  s t a t e d ,  a t  t h i s  t i m e ,  240-79 arid GBL h a v e  

n o t  m e t  t h e i r  burden t o  show, a s  a matter of l a w ,  t h a t  no  i s s u e  

of  t r i a b l e  f a c t  r e m a j r i s  a s  t o  t h e  e x a c t  l o c a t - i o n  a n d  p r o p o r t i o n  

of  t h e  damaged wall on t h e i r  p r o p e r t i e s .  A c c o r d i n g l y ,  GRI , '  s 

r e q u e s t  f o r  damages a s  a r e s u l t  o f  h a v i n g  t a  pay  f o r  t h e  

t e m p o r a r y  r e p a i r s  t o  t h e  wall c a n n o t  be d e t e r m i n e d  on  this 

m o t i o n ,  arid a I s o ,  for t h e  r e a s o n s  descri .bed a b o v e ,  GBL's cross  

rnot.j,on f o r  summary judgrnenIr. is deriiecl i n  i t s  e n t . i r e t y .  

Accor-dir- igly,  i t  is 

ORDEREr) t h a t  d e f e n d a n t  2 4 0 - 7 9  Owners Cor-p. ' s m o t i o n  f o r  

surnunary j u d g m e n t  i s  G R A N T E D  t o  t . h e  e x t e n t  t h a t  i s  

A D J U D G E D  and DECLARED thal :  p u r s u a n t  t o  A d m i n i s t r a t i v e  Code § 

28-305.1.1, t h e  c o s t  o f  r e p a i r i n g  a n d  m a i n b a i n i n g  t h e  common 

r e t a i n i n g  w a l l  s h a l l  be d i v i d e d  p r o p o r t i o n a t e l y  among o n l y  t h e  

W i t . ) ]  respect. t o  t h e  Mancuso-Stein d e f e n d a n t s  t h e  c o u r t  
s h a l l  g ran t :  j u d g m e n t  u p o n  a s e a r c h  of  t h e  r - e c o r d  p u r s u a n t  t o  C P L K  
3 2 1 2 .  
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p a r i i e s  whose  p r 0 p e r t . j  es t o u c h  u p o n  t h e  s e c t i o n  o f  t h e  r e t a i n i n g  

wal I. i.1-1 y u e s L i o n ;  arid i t  i s  f u r t h e r  

OIIDERED,  ADJUDGED a n d  DECLARED t h a t  g o i n g  f o r w a r d ,  t h e  

p a r t i e s  &re r e s p o n s i b l e  p r o  r a t a  f o r  tht3 m a i n t e n a n c e  and repair 

of- o n l y  t h a t  p o r t i o n / s e c t i o I n  01 the w a l l  t . h a t  I..ouc:hes t h c i r  

properties ; ai.id iL is f u r t h e r  

O R D E R E D  t h a t .  a1.l c a u s e s  of a c t i o n ,  count:erclaims a n d  c ros s  

claims are o t h e r w i s e  DISMISSED a s  a g a i n s t  d e f e n d a n t s  ROBERT 

MANCUSO, IHARRTET S T E I N  MANCUSO, BERNARD S T E I N ,  B E R N I C E  S T E I N ,  

ALAN SPTGELMAN, DIANE SPTGELMAN, EDWARD M. KREPS, SHARON M .  

KIIEPS, E D M U N D  STEVENS, J H . ,  a / k / a  L D M U N D  WILLIAMS S'YEVENS, J R . ,  

SI-TART REAM STEVENS, BARRY L. SOLAR a s  trustees o f  t .he  E D M U N D  

STEVENS, J R .  q u a l i f i e d  t e r m i n a b l e  i n t e r e s t  t r u s t  for- SHARL REAM 

STEVENS, e x c e p t  a s  t o  t h e  c o u r t ' s  d e c l a r a t i o n  a s  s e t  f o r t h  above 

and thc! C l e r k  i s  d i r e c t e d  t o  e n t e r  judgment .  r e f l e c t i r i y  same;  a n d  

it is f u r t - h e l r  

O R D E R E n  that d e f e n d a n t  GI3L 7 8 t h  ST., L L C ' s  c r o s s - m o t i o n  f o r  

summary j u d g m e n t  i s  d e n j . e d ;  and i t  i s  f u r t - h e r  

ORDERED t h a t  t h e  r e m a i n d e r  o f  t h e  a c t i o n  s h a l l  c n n t i . r i u e ;  and 

i t  i s  f u r t h e r  

ORDERED that the rcrnairii rig p a r t i e s  a r c  t o  a t - t e n d  a p r e - t r i a l  

conferel-ire i n  1 A S  Part. 5 9 ,  R o o m  122, 80 C e n t r e  S t r e e t ,  New Y o r k ,  

NY 10013, o n  Nnverrher 30, 2010 a t  2:30 F.M. t o  set a t r i a l  c3a.t.e. 
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T h i s  is the decision and order of the court. 

Dated: Oct-ober 2 0 .  2010 ENTER : 

I 
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