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SUPREME COURT OF THE STATE OF NEW YOFX 
COUNTY OF NEW YORK : PAKT 5 

Index No. 109105/09 ROBlN H'IJTTON. 

P 1 ainti ff, Motion Date: 91711 0 
Motion Seq. No.: 002 

-against- Calendar No.: 64 

DECISION AND ORDER 

THE CITY OF NEW YORK, DEPARTMENT OF 
TRANSPORTATION, NEW YORK CITY POLICE 
DEPARTMGN'I' and DOUGLAS C. KAY and 
SPINE WAVE, INC., F I L E D  

OCT 2 9  2010 Defendants. 

For plaintiff: 
Tobi R. Salotlolo, Esq. 
Proner &L Proner 
60 East 42"d St., Stc. 144B 
New York, NY 10165 
2 12-986-3030 

For City defendants: 
Lynn M. Leopold, ACC 
New York City Law Department 
Manhattan Trial Unit, Tort Division 
100 Church St., 4'h FI. 
New York, N Y  10007-260 1 
2 12-442-039s 

For defendant Spine Wave, Inc.: 
Louis C. Annunziata, Esq. 
Law Office of James Toorney 
485 1,exington Ave., 7"' FI. 
New York, N Y  10017 
91 7-778-6600 

For defendant Kay: 
Lynn Colder, Esq. 
Kay & Gray 
875 Merrick Ave. 
Westbury, NY I 1590 
5 16-229-4425 

By notice of motion dated April 29, 2010, defendants City of New York, Department of 

Transportation, and the New York City Police Department (collectively, City defcndants) move 

pursuant to CPI,R 3212 for an order granting sumnary dismissal ofthe complaint and any cross- 

claims against thcni. Plaintiff, defendant Douglas C. Kay, and defendant Spine Wavc, Inc. 

(Spine Wavc) oppose the motion. 

I, BACKGROUND 

On February 6, 2009, as plaintiff crossed the intersection at East 72"d Street and Second 
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Avenue in Manhattan, shc was struck by a inotor vehicle owned and operated by Kay, and 

incurred physical injuries. (Affrmatioii of Lynn Leopold, AC'C, dated Apr. 29, 2010 [Leopold 

Aff.], Exli, A). The roadway at the intersection was under construction, and a traffic agent 

cniployed by the City dekndants allegedly directed Kay to turn left onto Second Avenue, who 

thcreupon struck plaintiff with his vehicle. ( I d ) .  

On or about February 27,2009, plaintiff served her notice of claim on the City 

defcndants, alleging that they were negligent in causing, permitting, and directing Kay to turn 

when it was unsafe to do so, failing to give plaintiff the right or  way, and failing to maintain a 

proper lookout for pcdestrians. (Id.). She also asserted ha t  defendants were negligent in failing 

to provide clear traffic signs, controls, barriers, signals, or laiics, thereby crcating confusion for 

motor vehicle traffic. ( I d ) .  

On or about Juiic 26, 2009, plaintiff served her summons and complaint, and on or about 

July 15, 2009, the City defendants served thcir answers. ( Id , ,  Exhs. B, C). On or about August 6, 

2009, Kay scrved his answer and cross-claim against the City defendants for contribution and/or 

indemnification. ( I d ,  Exh. D). 

On or about April 16,201 0, plaintif€ servcd a supplemental suininons and amended 

coniplaint adding Spine Wave as an additional defendant (id., Exh. F), and on or about July 27, 

201 0, Spine Wave served its answer with cross-claims against City and Kay (Affirmation of 

Louis C. Annunziata, Ksq., dated Aug. 24, 2010, Exh. A [Annunziata Afi:]). 

On May 15,2009, plaintiff testified at a 50-h hearing that on the day of her accident, shc 

was walking on 72nd Street toward its intersection with Second Avenue whcre there was 

coiistruction which may have been related to the Second Avenue subway line. A traffic agent 
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was directing tralik, and as she began to cross Sccond Avenue in the crosswalk with the signal 

in her favor, she saw a motor vehicle approach but was unable to move out of its way bccause 

construction blocked hcr path. The motor vehicle then hit hcr and thc driver stopped and told her 

that he had not seen her. ( I d ,  Exh. E). 

11, CONTENTIONS 

City argues that the traffic agent’s direction of traffic constituted a governmental function 

lor which City may not be held liable absent a spccial relationship between it and plaintilf, and 

that plaintiff has neither pleaded nor established a spccial relationship absent any allegation that 

thc traffic agent assumed a duty, through promiscs or actions, to act on plaintiWs behalf, that 

there was any direct contact between the agent or plaintiff before hcr accident, or that she 

justifiably relied oii any promise made by the agent. City also asserts that Kay’s actions were the 

proximate cause of plaintiffs injuries or a superseding or intervening cause, thus relieviiig it of- 

any liability. (1,eopold Aff.). 

Plaintiff argues that City’s motion is premature as City has not provided any discovery, 

that City’s motion does not address her allegation that it was negligent in creating or permitting a 

dangerous condition on the roadway, and that a special relationship is not required if the traffic 

agent was acting in furtherance of City’s duty to provide safe roadways. She also contends that 

absent depositions of the traffic agcnt and Kay, it is unclear whether the agent’s actions were a 

result of misfeasance or nonfeasance, and that she necd not establish a spccial relationship if the 

agent was guilty of misfeasance. While Kay may have been ncgligent, plaintily asserts that his 

negligence was iiot the sole proximate cause of her injuries. (Affirmatioii of Tobi R. Salottolo, 

Esq., dated J ~ l y  27, 2010). 
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Spine Wave and Kay both oppose the motion as premature as City has not provided any 

written discovery, nor has the traffic agcnt been dcposed. (Annunziata A K ;  Affirmation of Lyim 

Golder, Esq., dated Aug. 3, 2010). 

In reply, City contends that there is no need for discovery in the absence of a special 

relationship between it and plaintif€, that plaintil’f‘s tcstimony shows that the construction was 

related to the subway syslem and thus undcrtakeii by the Metropolitan lransit Authority, an 

entity separate from City, and that it may not be held liable for the traffic agent’s discretionary 

acts. (Reply Al‘finnation, dated Aug. 16, 2010). 

IIl. ANALYSIS 

“The proponent of a summary judgment motion must make a prima facie showing of 

entitlement to judgment as a matter of law, tendering sufiicient evidence to eliminate any 

material issues of fact from the case.” (Winegad v New Yurk Univ. Med. Ctr. , 64 NY2d 85 1, 853 

[ 19851; Zuckerrnan v Cily q f k w  York, 49 NY2d 557, 562 [ 19801). I f  this burden is not met, 

suminary judgment must be dcnied, regardless of the suffkicncy of plaintiffs opposition papers. 

(Winegrud, 64 NY2d 851, 853). 

Before liability for negligence may be imposed, a plaintiff must demonstrate that: (1) the 

dcfendant owed a duty to the plaintiff; (2) the defendant breached the duty; and (3) the plaintiff 

was injured as a result of the breach. (Akins v Glens Fcrlls City School Dist., 53 NY2d 325, 333 

[ 198 I I). It is well-settled that City has a duty to keep its strcets in a reasonably safe condition 

(Stiusn v Cily o f N e w  York, 87 NY2d 889, 891 [1995]; Kohn v ( 3 y  UfNcw York, 69 AD3d 463 

[ 1 ’l Dept 20 1 O]), which duty is breached when City permits a dangerous or potentially dangerous 

condition to exist and cause injury (Nnwlin v City Of’Nw York, 81 NY2d 81 [1993]). 
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Here, plaintiff alleges that the intersection was unsafe because the construction preventcd 

her lroin avoiding Kay’s collision with her and created an unsafe condition for inotor vehicle 

traffic, allegations which establish a claim against City rclated to its duty to provide safe 

roadways. (See eg Gulel1.e v City ofh’ew York, 55  NY2d 794 [ 198 13 [plaintiff was in-iurcd after 

her vehicle was struck from behind by other vehicle, causing hcr to leavc roadway and strike 

abutment; that allegedly dcfectively designed abutments did not cause vehicle to leavc roadway 

was irrelevant; “as long as it can be demonstratcd that the abutments were a substantial factor in 

aggravating plaintiffs injuries, a cause of action may bc upheld”]; Beaumont v Smylh, 16 AD3d 

1 106 [4th Dept 20051 [plaintiff injured when his motorcycle hit by othcr vehicle, and driver of 

other vehicle alleged that he failed to see stop sign as it was obscured by abutment markers; 

summary judgment properly denied as to claim that Town permitted sign to be obstructed by 

markers, raising triable issues as to whether it brcached duty to maintain highway in reasonably 

safe condition]; cfBlusi v Occhione, 200 AD2d 700 [2d Dept 19941 [complaint properly 

dismissed against Town where no evidence that dangerous condition existed at intersection 

which contributed to accident]). 

As City does not address plaintilf’s allegation that the intersection was unsafe, it has 

failed to establish, prima-facie, that it did not breach its duty to maintain the intersection in a 

reasonably safe condition. That plaintiff testified that the construction inay have been related to 

the subway system does not prove, as a matter of law, that the construction was not undertaken 

by City or that it had no responsibility for it. 

In light of this result, there is no need to address City’s denial of liability for the traffic 

agent’s conduct or the existence o f a  special duly or relationship between it and plaintiff 
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(Thompson v CiCy o fNew York, 78 NY2d 682, 685 n [1991] [plaintiff injured after she was hit by 

automobile in intersection where strcetlight bulb had burned out, “plaintiff could have been 

entitled to damages from thc resulting injuries had she proved the streel was not reasonably safc 

without having to establish a ‘special relationship’ between the plainti[[ and the City”]). 

Similarly, whethcr Kay’s actions were the proximate, superseding, and/or intervening 

cause of the accident is a factual issue which must be determined by the fact-finder. (Derdiiariun 

v Felix Contr. Cory., 5 1 NY2d 308 [ 19801 [whether act ofthird-party iiitcrvened to extent that 

defendant would not be liable is question for fact-finder to resolve]; Sweeney v Bruckner Pllrzu 

ASSCIL‘S., 57 AD3d 347 [ l s t  Dept 20081, upp dism 12 NY3d 832 [2009] [same]; see also Petty v 

Dumont, 201 0 WL 4008 159,201 0 NY Slip Op 07256 [ 1 qt Dept] [court properly granted sumniary 

judgment on liability in favor of passengers in taxi who were injured when taxi driver hit 

concrete barriers on street and against City as it had installed barriers but nevcr warned of their 

danger; while issues of proximate cause are generally referrcd to fact-finder, “a niunicipality’s 

negligence in failing to provide adequate warning of a known roadway hazard has been held to 

be a concurrent causc, not superseded by the negligence of a careless driver.”]). 

In any event, abscnt the depositions of the traffic agent and Kay, the nature and extent o r  

their responsibility for the accident have not yct been established. 

F 1 I~;CLUSION 

Accordingly, it is liereby ORD at the City defendants’ motion for summary 

Barb& Jaffe, J$& 
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