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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

DIANE DEL TERZO, 
---1-c X 

Plaintiff, Index No. 1 1 183912oO9 

-1 
- against - - 

1 

HOSPITAL OF SPECIAL SURCIERY, CHRISTOPHER 
EDMONDS, M.D., and ANSWORTH ALLEN, M.D., i 

NQV 435 2010 

ALlan, M.D., move for an order didlsing plaIndffs complaint for fdlm to comply with d h v c r y  

d d ,  or in the alternative, ordering plaintiff to provide authorizations related to plaintiff B 

medical history. This motion was the aubjtct of numerou~ and occasionally contentious court 

conferences during which the court attwnptd to settle all discovery disputes. For the ruuoru 

d i s c d  blow, the motion is granted to the extant that plhtiff ahall provide authorizations for 

Pldntiff c~mxnenced tb c a ~  by the filing of a summona and complaint on or about 

Augugt 19,2009. Defendants mcd scparatc answum on September 15,2009. Plaintiff ECWMI 

bills of particulars for & defendant on or &ut January 22,2010. Sho alleges that defbndants 

negJigcntly performed a left shoulder atthrompy and negligently administorsd anesthesia. Plaintiff 

alleges that rhe suffers h m  pain and wdnesa on thu Iufi aide of her neck and luft shoulder. She 

M e r  dlcgw that aa a result of the pab and wwknem, sha cannot carry or lift with her “left upper 
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extremity"; #he cannot swim; and har ability to drive, purform household chorts, and work havebctn 

uompromlssd. 

A s p a r t o f ~ a n s w # s , d s ~ b m a d a d i ~ v a r y ~ ~ I n w h I c h t f i a y r t q u w a a d  

authorizations pursuant to the Health I~~UIWICU Portability and Accountability Act of 19% 

("HIPM"). Plaintiff pvldud most authoridom, including an authoridon for the records of 

Phillip Ambulatory Care Center with a notadon on that authorhation wns for an MRI o d d  by 

a Frances Cuomo, M.D. Plaintiff mAtaad to provido HlPPM authoridom for a Lawrence 

Schwsrtz, M.D., William Kuhul, M.D., J a m  Fishmnn, M.D., and Columbia Presbyterian Hospital, 

maintaining that they did not provide treatment "relevant to thia action" and contending that 

d e f h t a  were rcquircd to prove the ralevanca of the treat men^ Plaintiff also refiuad to provide 

wthorhiona for all medical care she r tcdvd and m d d  prescriptions dm obtdnud ftom 2002 

to the present and for all treatment related to her uppr extram~th, neck, and shouldem 8hw she 

waa born. Plaintiff contmdcd that mrch clmands were "palpably improper." For the authoridon8 

d l y  provided, she refturad to authorize thu release of alcohoYdm8 treatment information, meatal 

haslth information, or HlV-related information. 

Defendants wure unaatisfitd with plaintiff s mponsta a d  made the instant motion. 

Dcfmdants a q p  that plaintlff'a ncdotls violate C.P.L.k 8 3 101 (a).l With regard to the alcohoYdrug 

treatment infomadon, mantd h d t h  information, and H1V-mlatd informadon, dofmdants argue 

lDcftndantaactuallyrnovcdforra1~efundarC.P.L.R fl3101(d).The wurtwilld~amgardthis 
obvious mistaka and d d d e  tho modon under C.P.L.R 8 $ 3  10 1 (a) & (b). Snn C.PLR 9 200 1. 
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that they arc entitled to this Information beawe it could ahed light on plaintiff I ability to perform 

normal dally hctlons. Dofbndants alro argue that "institutions rajact authorimtions where [this 

hfbnnation is not dfirmativcly authorized for mlease), presumably bccauaa they want to avoid 

liability for improper disclosure and do not have the administrative rus0u.r~~~ to comb through every 

chart[.]" Defcndanta maintain that plaintiff doas not have the ri@ to unilatarally decide which 

medical records are relevant, and that pldntiff t alleged physical limitatim'could bc caused by any 

number of iqjuries. bfandanta alw take i s m  with the authorization for Phillips Ambulatory Care 

Canter w i n g  that it was i m p p r l y  IMtd to the MRI. 

Plaintiff contends that her dcohoYdrug treatment information, mental health 

information, and HTV-related idormation is confidential and that defendants have no good faith 

bash for believing that such i n f o d o n  e x h  She maintains that &e wm never tmtal by a Dr. 

Kuhel; that Dr. Fihman was k employer and not a m d d  truatw, that she gave birth to a child 

at Columbia Presby&rian Hospital; and that the MRI was the only cam provided by PMllips 

Ambulatory Care Center. Plahtiff a r g w  that defendants' mqusots for all rfiaumntologisb that sha 

vbited from 2002 until the pxcscnt; for all physicians that aha consulted about collagen vascular 

d i m ;  for all medical trautmant d q d  and m d c n l  predptiona obtained from 2002 undl the 

prosunt; and for all medical traatmant rendered for the uppar extremitiw were overly broad. 

Tba motion wa8 dlacuastd at court conftrancaa on A u W  3,2010; Augut 3 1,2010; 

andSq~tembet21,2010. DuriqgthefIntcodemcu, w~IPordefendantsraituratadtheitconcarn 

thnt h u a e  plaintiff had not expramly authorizad the ruleme of ralcasu ofdcohol/drug treatment 
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i n f o d o n ,  mental health Information, and HIV-ralatad infomation, t m t m  wuld not honor the 

authorization. Nevarthelaa, counsel for dcfondanta had no documantary ovidanca to mpport this 

contantion. Defom cowel a h  maintainad that E# should bo endtld to HIV-related infortnation 

s h e  plaintiff was claiming parmanant injuries. Counael fbr plaintiff remained unwilling to have 

his client expressly authorize the releaas of this information, but assured defense counsel that 

plaintiff was not HTV-positive. The court attmptod to dIacarn why pldntiff blioved that the recorda 

of certain treaten were imlcvant to this action, but counml for plaintiff could not state II b i s  for 

such belief other than LdundfLing Columbia Presbyterian Hospital an the place whm plaintiff gave 

birth to a child. Dufm counsel mpondud by d n g  plaintiffs counsel that he did not n d  thc 

birth rccords. Discmion on the motion was ad.]ourned until August 3 1,20 10, and thcn qph until 

Scptembcr 21,2010. Plaintiff waa advisud to identi@ the ttuatment rendered by or the spccialtita 

of tha contcstad iruaters. Plaintiff was ala0 inatnretcd to provide collateral s o m  authorizations to 

defendants. By September 21, the partla StJll had not reached a atttlomunt of the iaauw r a i d  in 

the motion and both parties ravurtud hack to their initial positions. Defendants' counsel arguad that 

ha was entitled to HlV-mlated Momtion and plaintiff 8 counsel argued that the burden waa on 

defendants to prove relevance of the contustd medical records. The motion was deemed M l y  

rmbmitted on Suptcmbcr 2 I .  

Under C.P.L.R 8 8 3101(a) Bt (b), "all matter material and nccumry in the 

promcution or dtfcnae of an action" shall be diaclostd unless, alia, the mattot is privileged. A 

plalndff in a medical malpractiw d o n  walvss the physician-patient priv€lege with mpct to tha 

ig]uriaa and malpractice allq~ed, but h a  waiver doas not apply to "unrelated illrmm or trmtment8." 
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W v. 8 AD.3d 340,34 I (2d Dop't 2004). Tha burden is on the party weking disclosure 

to dsmonstratc that medical rocords arc material md nccewry. & v. New Y- 

Hws., 47 AD.3d 523, 524 (1st Dep't 2008). The p h  "materld snd necessary" is 

"intcrproted l i b d l f '  as menning "relevant" or aa prmitting"disclomm, upon requust, of any fncts 

W g  on the controvemy which will aw4s-t p p m t i o n  for trial by h u p d n g  the h u e s  and 

reducing delay and prolixity. The test is one of uaafbhw~ and muon.'' v. Cram 

21 N.Y.2d 403,406 (1968). 

Defendants have demonstrated thnt mme of tha mrda that they a d  b8nr on the 

dsputad issues In thin uwc. Although the ph@d limitations that plaintiff claims were caused by 

malpractice may d a t e  to a rnultih.de of medical treatmant, dofendants ate not untitled to a blanket 

authorjzationa for all treaters. & v. 1 14 A.D.2d 782 (1st Dep't 1985). They must 

Identify the treaten f b m  which they seuk recordm and why those tnatcrs are rulevant to the inJuriw 

aUogd. The court notea that it ia uncontwtcd that tho wtb for Columbia Pmbytdan HospM 

are hlwant.  On the other hand, dsfandants' request for all medical treatment mdmd for the 

upper extremities is not overly broad, since the area surrounding the left extremity is the situs of 

pllintiffs hjury, a&), but Bhould be limited to the period of 2002 to the present. Plaintiff should 

also provide collateral s o w  authorizations for madid cata and prwcriptions obtainad for the 

period of 2002 until the prwent so aa to aid dafhhnts in identi- treatment randcrud. 

For traitera that plaintiff cannot mmmbcr, dcfendanta should use plaintiffs 

fp, Aa for the diaputc condw Phillips daposition u a method of identifymg k truatem. 
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