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PI ai nt i ff, DecisiodOrdcr 

-against- 

Transport Workers Union, AFL-CIO, Local 100, 

F I L E D  
NOV 07 2010 

The motion by defendants for an order dismissing plaintiff‘s causes of action pursuant to 
C.P.L.R. $321 l(a)(7), for age discrimination and for intentional infliction of emotional distrcss, 
is granted. 

Plaintiff allcges in his complaint that he was terminated fiom his employment as a 
Network Administrator in charge of infomiation tecluiology and a Systems Engineer for the 
union’s information teclmology department due to his age. He further alleges severe and extreme 
iiitcntional infliction of inciital distrcss as a result of defendants’ behavior. 

Defendants niove to dismiss plaintiffs complaint and allege that plaintiff fails to plead a 
cause of action for age discrimination. Specifically, dcfcndaiits assert that the New York State 
Human Rights Law provides that it is unlawful discriminatory practice for an cmployer to 
discharge ai individual for, among other things, age. Plaintiff bears the initial burden of 
establishing a prima facie case of age discrimination. ln order to support a prima facie case of 
age discrimination, plaintiff inust show: that lie is a nicmbcr of the class protected by statute; that 
he was actively or constructively discharged; that he was qualified to hold the position from 
which he was terminated; that the discharge occurred under circumstances giving rise to an 
inference of age discrimination. 

Defendants contend that even though the allegations in the complaint meet the first thee  
clenmits of a prima facie age discriminatioii case, plaintiff‘s claim fails because hc has not pled 
any facts that give rise to an inference of age discrimination. Plaintiff claims he was 53 at the 
tinic of his termination arid is a nicnibcr of a class protectcd by statute. He also alleges that he 
was actively discharged h m  employment with defendants and that he was qualificd to hold the 
position from which he was terminated in that he did “excellent work.” However, the only 
allegations plaintiff makes about age discrimination is that he was 53 at the time he was fired, 
that he was the oldest person in his department arid that he was replaced by someone 
“considerably younger.” (Plaintiffs complaint, para. 3-4). Defendants cite to case law wherein 
courts have denied employnieiit discrimination claims in which a plaintiff merely asserts that lie 
or she is a rneinber of a protected class without making factual allegations which give some 
indicia of discrimination. 

nefcndants furthcr argue that plaintiff admits that dcfcndaiit Local 100 offered a 
performance-based reason for his termination. He also acknowledges that he provided the union 
attorneys with incorrect information about his performance. His allegations that he was “set up” 
and that lie was “uscd as a scapcgoat” are coriclusory and misupported by any [acts. Siiicc 
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plaintiffs claim is not supported by any facts that give r jse to an infcrcncc that he was fired 
because olhis  age, his cause of action for age discrimination should be dismisscd. 

Ncxt, defendants assert that the complaint fails to plead a cause of action for intentional 
infliction of cniotional distress. The elenients for that cause of action are: extreme and 
outragcous conduct; intent to causc or disregard of a substantial probability o€ causing scvere 
emotional distrcss; a causal coiiiicction bctween the conduct and injury; scvere emotional 
distress. Defendants arguc that New York courts have consistciitly dismissed intcntional 
iiifliction of emotional distress claims in suits alleging wronghl termination. hi tlic case of 
Murphy v. American Home Products Corp., 58 N.Y.2d 293 (1983), an at will cniployee sued 
his foniier einploycr for wrongful discharge and intentional irifliction of emotional distress. Thc 
lower court dismissed thc claims. The Court of Appeals refused to recognize a cause of action 
for wrongful discharge of an at-will cniployee and lound that the complaint in that case did not 
state a causc of action for intentional infliction of eniotional distrcss. 

Defendants contciid that intentional infliction of emotional distress is rescrvcd solely for 
conduct that is so extreme and oiitrageous as lo go beyond all possiblc bounds of decency. Sincc 
plaintiff herein has failcd to allege that Local 100’s decision or subsequent conduct was extreme 
or outragcous, his claim must fail. Nowhere in his coniplaint does plaintiff allege that anyonc at 
Local 100 had intent to causc him severe emotional distress. Therefore, that cause of action 
should be dismisscd. 

Plaintiffopposcs the motion and argucs that he was 53 years old when he was terminated 
and he was replaced by a much younger person, He was also the oiily person in his departmcnt 
who was fired. He cites to case law regarding disiiiissal of a complaint for insufficiency and 
argues that the court’s role is to determine whether the complaint states a cause of action not 
whether the party has artfully dralted the pleading. 

Plaintiff argues that the complaint makes out a prinia hcie claim for age discrimination in 
that defendants concede that plaintil‘l‘s coniplaint has met thc first three elements of a prima ficie 
age discriminatioii case. With respect to thc fourth element, plaintiff contends that tlic iiicre 
allegation that he was tlic oldest person in his department and that hc was the only person fired 
and was replaced by a much younger person, is sufficient to give rise to an inference of age 
d i scrim in at i 011. 

With respect to the cause of action for intentional infliction of eniotional distress, plairitiff 
argucs that a cursory examination of plaintiffs complaint reveals a pattern of “outrageous 
hostility and animus” that rises to the level to peniiit his claim of intentional infliction of mental 
distress to proceed. Plaintiff asserts that the fact show “great harassnicnt leading io the painhl 
tennination” of the plaintiff. Plaintiff contends that givcn “recent trends in thc field,” the 
allegations made by plaintiff in his complaint are su€ficicnt to make out the tort of intentional 
infliction of emotional distress and the complaint should not be disinissed. 

In rcply, defendants point out that plaintiffs only allegation with respect to age 
discrimination is that he was 53 when he was terminated, no onc else but him was tenniiiatcd and 
that the person who took over plaintiffs rcsponsibilities was Robert Taylor, who was 
considerably yoimger than plaintiff. Those allegalions arc not sufficiently specific or particular 
to support an inference of agc discrimination. hi addition, the fiict that plaintiIf conccdcd that 
Local 100 proffered a perforniance-based, non-discriminatory reason for his tenniiiatioti, directly 
contradicts his claim that he was tcrminated solely because of his age. 
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Dekndants further assert in reply that Local 100’s alleged actions do not constitute 
extreme or outrageous conduct. Plaintiff alleges that he was put on call 24 hours a day, seven 
days per week and he was not able to leave town during his 2004 vacation. He also complains 
that his last raisc was in 2005 and was less than hc cxpectcd. Plaintiff also alleges that he was 
“set up” by the program dircctor. However, plaintiff does not allcge in his complaint that he was 
harasscd by anyone at Local 100 nor does hc provide any facts to support his claim that he was 
“set up.’’ Since the allegations in the complaint do not rise to the level of extreme or outrageous 
conduct that go beyond all possihlc bounds of decency, the complaint must be dismissed. 

C.P.L.R. $321 1 (aj(7j states that a party may move to dismiss one or more causes of 
action against it  on the ground that the pleading fails to state a cause of action. 

It is well establislicd that on a motion to dismiss pursuant to C.P.L.R. 5321 1, the coult is 
to, “...accept the f x t s  as alleged in the complaint as truc, accord plaintiffs the bcnefit of every 
possiblc favorable inference, and determine only whether the facts as alleged fit any cognizable 
lcgal thcory.” Leon v. Martinez, 84 N.Y.2d 83 (1994). The complaint should bc liberally 
construed in favor of the plaintilf, Robinson v. Rohinson, 303 A.D.2d 234,235 (1’‘ Dept. 
2003). Moreover, on a inotion to dismiss for failure to state a cause of action, it is not the 
function of the court to cvaluatc the merits of a case. Carbillano v. Ross, 108 A.U.2d 776 (2”“ 
Dcpt. 1985). 

ln the case at bar, plainti€f has failed to establish that hc was terminated from his 
eniployment due to his age. While plaintiff allcges that he was 53 years old at the time hc was 
fircd, that he was the oldest person in l i s  department, that no one clse in his department was 
terminated and that the person who took over his responsibilities was considerably younger, 
those allegations are vague and conclusory and do not support an age discrimination claim. In 
the case of Vanscov v. Namic USA Corp., 234 A.D.2d 680 (Jrd Dept. 1996), cited by 
defendants, tlic court ruled with respect to plaintiffs age discrimination claim that, “Asserting 
that she was a qualified 39- year- old woman replaced by an ‘unnamed youngcr male’, without 
more, is insufficient in light oideleiidant’s contiiiucd asscrtion that she was discharged for her 
poor attitude and her breach of its rules” (citations omittcd). 

Likcwisc, in the c a c  at bar, plaintiff contends that he was replaced by a “considerably 
younger” individual. That allegation is insufficicnt to prove a claim of age discrimination. 
Moreover, his claim that he was a “scapegoat” and was deliberately dcccived by the program 
director is also vague and insuificient to support his claim of age discrimination. Plaintiff also 
concedes that Local 100 gave a perfomiance-based reason for his tenmination which contradicts 
his claim that he was terminated solely because of his age. Accordingly, plaintiffs complaint 
fails to state a cause of action for age disci-iminatioii and that claim is dismissed. 

With respect to plaintiffs cause of action for intentional infliction of emotional distress, 
plaintiff c la im that the complaint reveals a pattern of “outrageous hostility” and “great 
harassment” leading to his termination. However, the complaint does not demonstrate or allege 
that plaintiff was liarassed by anyone at his employment. The fact that lic was on call 24 hours 
per day, sevcn days pcr wcck, that his responsibilities increased and that his work days grew 
longer, do not cstablish a pattcrn of outrageous hostility toward him and do not risc to the level of 
cxtrcine and outrageous conduct. He admits that his department was rcduccd to three people and 
that his workload further increased when the union was preparing for a “lock out” due to a 
Transit Union strike. 

Accordingly, since plaintiffs complaint fails to make out a cause of action for intentional 
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infliction of emotional distress, that claim is also dismissed. &e, Murphv v. American Home 
Products Corp., (supra). 

Deferidants arc directed to serve a copy of this order with notice of entry upor1 the 
plainti€€aiid filc proof thereof with the clerk’s office. 

This constitutes the dccision and order of thc courl. 

Dated: October 22, 201 0 

J.S.C. 

[* 5]


