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Plaintiff commenced the instant action to recover damages for personal injuries shc 

allegcdly sustained when she tripped and fell 011 thc sidewalk on Stoiic Street in front of 80 

Broad Slrcct on March 14, 2008. The City does not own the premises adjacent to the localion 

wherc plaintill tripped and thosc premises are not a one-, two- or three-family home. Defcndant 

the City ol'New York (the "City") now moves for summary judgment dismissing the complaint 

on the ground that the City is not liable pursuant to Administrative Codc $7-210. For thc reasons 
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set foi-th bclow, defendant City’s motion is granted. 

Tlic City oCNew York is not liable lor injuries arising lrum defective sidewalk conditions 

pursuant to $7-2 10 ol. the Administrative Code, which shilled liability f‘or sidewalk defects liom 

thc Cily lo the adjacenl landowner exccpt where the adjacent properly is an owner-occupied one-, 

two- or tluec-family dwelling. 87-2 1 0 providcs in pertinent part: 

b. Notwithstanding any other provision ollaw, thc owner of rcal property abutting 
any sidcwalk ... shall bc liable for any injury to property or personal injury, 
including dcath, proximatcly causcd by the failurc of such owner to maintain such 
sidewalk in a reasonably sal> condition. 

c. Notwithstanding any other provision of law, thc city shall iiot be liablc for any 
injury to property or personal iii+jury, including death, proximately causcd by the 
failurc to maintain sidewalks (other than sidewalks abutting OK-, two- or t lmc- 
family residential real property that is (i) in wholc or in part, owner occupicd, and 
(ii) used exclusively for residciitial purposes) in a reasonably safe condition. 

However, the City can still be hcld liable for injuries resulting lhiii a defective sidewalk 

condition that it “caused or created” or if the sidewalk was used for a “special USC” which 

conferred a benefit upon the City. See Scavuzzo v City qfNew York, 47 A.D.3d 793 (Znd Dcpt 

2008); Femandez v Cily ofNew York, 19 Misc.3d 1135(A) (Sup C1, Kings Cly 2008). If plaintiff 

claims that the City causcd or creatcd the condition, it is the plaintiff’s burden to submit evidence 

to that cffcct. See Rornan v Cily of‘New York, 38 A.D.3d 442 (1’‘ Dept 2007); Koehler v 

Incorporaled V i l l q e  qf Liidenhurst, 42 A.D.3d 438 (2”* Dept 2007); LShunnon v Village of 

Houkville Centre, 39 A.D.3d 528 (2’ld Dept 2007). Moreovcr, the plaintiff rnusl show that the 

City created the dcfect through an affirmative act of negligence “that irninediatcly result[ed] in 

the existciicc of a dangerous condition.” Ywborough v C.’ily ofNew York, 10 N.Y.3d 726 (2008) 

(citations oniittcd); see UZSO L ~ c ~ i v ~ ~ z z o ,  47 A.D.3d 793, 744-95. 
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In the instant casc, tlic City iiiakcs out its priina facie case thal tlie abutting property did 

not fall into one ofthe cxccptions enumerated by $7-210. The alfirmation of llavid C. Atik, an 

attorney einploycd by the Department of Financc (“DOF”) who is rcsponsible lor responding to 

requests lor information relating to DOF’s propcrty records, shows that a search of thc W A D  

database lor records relating to 80 Broad Strcct rcvealed that thc City was not the owncr of the 

property on the date of thc accident rind that the building was classificd as a Building Class 0 3  

(Ollice Building), not as a otic-, two- or three-l‘ainily solely residential propcrty. 

Co-defendant Ciuliano Gourmet Pizza & Deli’s argument (which is joined by plaintiff) 

that additional discovery is nccded to dcterrniiie whethcr the accident took place on the sidcwalk 

or on the curb is without merit. At plaintiffs 50-h hearing, after she was askcd whether her 

accidcnt occurred on the sidcwalk, curb or street, plaintifl. testified that it took placc on the 

sidewalk. Morcover, co-defendant Giuliano Gouiinet Pizza & Deli’s argument that David Atik’s 

aflinnatioii showing that the subject property is zoned for commercial usc does not show that the 

building is not owner occupied is without merit because it inisapprehends $7-21 0. For the City 

to be hcld liable under $7-21 0, the property must be owner occupied and a one-, two- or thrcc- 

family residential dwelling and used exclusivcly for residential purposes. Wliethcr thc building 

is owner occupicd is not relevant to the City’s potential liability unless the building is also a one-, 

two- or tlzrcc-family home. Furthermore, there is no evidcnce to show that thc City may have 

causcd or created llic alleged delect or that the City cniployed the sidcwalk for a “special usc.” 

Accordingly, dekndant City’s inotioii for summary judgineiit is granted and plaintiff’s 

complaint is disinisscd as against thc City only. This constitutes tlie decisioii and order ol‘the 
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court. 

1.S.C. 

CYNTHIA S. KERN J.S.C. 
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