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$UPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY: IAS PART 6 

JOSEPH VALENTl and IRENE VALENTI, 

Plaintiffs, 

-against- 

MARTIN CAMINS, MOD,, and MT. SINAI 
MEDICAL CENTER 

Index No.: 102427/2008 

NOV 0 5  2010 
NEWYORK 

COUNTY CLERK’S OF FEE - -  
JOAN B. LOBIS, J.S.C.: 

Defendants Martin Camina, M.D., and Mt. Sinai Medical Center (“Mt. Sid”),  mom 

pursuant to C.P.L.R. Rule 3212, for an ordcr granting them summary judgmont dismiwing thig 

mattor In its unbty .  For the reasons discusred below, the motion for summary judgment is grantud 

to the extent of dismlsalng plaintlfib’ claim of lack of Mormcd consent. 

This action, sounding in medical malpractice and lack of infomad commt, concerns 

back surgery aad sub-nt comtive surgery that Dr. Caminn performad on Mr. Valcnti at Mt. 

Sinal in 2006. On Fcbnrary 23,2006, after axpariendng pain and numbnaas on his left side, 

emanating in his fw, shoulder, arm, penis, and lag, Mr. Valanti underwcnt an MlU of his carvical 

spina at Pocono MRI Imaging. The MRI report, datad February 24,2006, revdud “c 334 disc 

herniation[;] C 4-5 modaratc size herniation with disc material extruded inferiority, severe canal 

stenoah, spinal cord compression, flattanfn8 and mild incrceded T 2 aim intensity within the spinal 

cord[; and] [d]egonmdvo changes CS-6 with dgniflcnnt canal and left foraminal stenok” Mr. 

V a l d  w85 w n  by Mahmh C W a ,  M.D., a nourologist, at Neurology Associates of M o m  

county. Dr. Cbhabda rcfemd Mr, Vdenti to Dr. Camjns, who,mw Mr. Vden~ for the first time 
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on Mmch 16,2006. Dr. Csmiw tlcaminad M. Valent! and discussed thc podbility of spinal 

may. Accordhg to Dr. Camins' rucords, be provided Mr. Valcnti with a six page document 

entitlud ' % o ~ u  Common Risks of Surgay" for a w e r y  described as a "c 44,  CS-6 anterior 

cervical diskcctomy, h i o n  and plating." The documant outlinea numerow risks andcomplicationr, 

induding cervical s p i d  hnrdwaw fdura. Mr. Vdmti's si#~ature a p p  on the document and his 

inJdals arc on twelve additional places; it beam a date of Apdll ,  2004. Mr. Valanti's records f b m  

Mt. Sinai also contain a consent form entitled "Permidon for -tion 'And/or Pmcdum And 

Anasthcaia," which defadants assert w signed bufore the surgery. The surgery wlld performed on 

April 11,2006. Mr. Valmti wm diachargod to his home on April 12,2006 in the afternoon. 

On May 4,2004, plainrIf€s w m  seen by Dr. Camins for a the first ptopatYltiva 

vbft. According to the medical ruwrds, Mt. Valunti reported improvement in hi8 ovadl condition. 

His sole complaint at the time was retro-scapdar pain. Dr. Camins told him that the pain was 

wcondary to the p d u r e  and would likely molve with curtain therapies, Including phydml 

thapy. Mr. Valmti underwent fourteen warions of physical fierapy under the supenriaion of 

M a  B. Samct. On June 9,2006, Mr. Valanti umkwcnt amtine cmical spine mdiogrsph, which 

showed evldanca of a acmw back-out. According to a letter from Pocono MRI ImaginB to defendant, 

tba dograph showad that the "inferior a m  appuar to overlie the C6-7 disc  pace." In Dr. 

Cumins' testimony at hi8 examination bcforc trial ("EBT"), he asserted that the latter W t c d  the 

radiograph, On June 12,2006, in a kttm &om defendant to Dr. Chhabbria, defhdant set fortb that 

"[ilt appaara that at the C7 level th simw are backing ouk" According to his EBT tdmony, Dr. 

Camins contandad that thia was moth dmtatoment. 
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The m w  back-out n d t a t d  reviaibn ~urgary. The revision surgery was 

prformcd at Mt. Sinai on June 27,2006 and involved two stages. In the first, c d c a l  platas that 

apanmd Mr. Valenti’s ~ p h  from C4 to C7 ware m o v e d  and rcplacud In the btcond stage, a 

posterior d d  arthrodsah, or Bdffenhg, W by thc p l w m t  of rods hll c3 to c7. 

In prcpartion for tho revision surgaty, Mr. Valenti signed a conacnt form similar to tho ow ha ai@ 

in April. The form indicated that the suqary was for C547 removal of Anterior Hardware Flaw 

of Cervical S p k  Locking Plate.” He was discharged on July 1 , 2006. Both the pi.sopative and 

podaparativa reports rot forth that thm was a acmw back-out at the C7 lavel. 

Mr. Vnlanti returned to Dr. Camina for a follow-up appointment on Auguat 3,2006. 

The office chart reflects that Mr. Valcnd rcportcd numb- on tho top of his head, an achy sensation 

in his left suboccipital won, numbnesa in his M a ,  and dif3culty swallowing. Dr. CamIns last saw 

Mr, Valenti on November 9, 2006, at which time he ruportcd thet his paraspinow mrtsclaa 

occasionally felt Ib they ware “on fire.” Dr, Catnins rucorded that other complainta hed 

dlolinishud, Plaintif€$ comcnccd this l a d t  by filing a ~~mmona and complaint on or about 

January 13,2008. 

A defendant moving for munmaryjudgmant in a madid  malprsctica adon must 

make a showlng of d t lwnunt  to judgmant as a matter of law by showing What in 

mating the plaintiff them w a ~  no dupamre h m  g d  and acceptd medical practice or thnt any 

dqmiture w a ~  not the proximate cam of the nllegd” v. 73 AD.3d 204, 

206 (1 st Dap’t 20 10) (citations omitted). To rntrspV th burdan, a dafdant  in a m d d  malpractice 

’ 
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d o n  mwt p-nt expart opinion taatimony that i8 supported by the fa- in the record and 

ad- the essential allegations in the bill of particulars, Id, If the movant makm a e f& 
ahowing, the burden shifts to the party opposing the motion "to produce evidentiary proof in 

ubnirsibla form sufficient to establish the existancc of material imwa of fhct which require a trial 

of the action." 

Spcifically, in a medical malpraotice action, a plaintiff opposing a summary judjpnant motion 

68 N.Y.2d 320, 324 (1986) (citation omitted). 

must demon- that the defendant did in fact commit malpractice 
and that the malpmctke ww the proximate cauw of the phhdffa 
injuries. . In order to meat the required burden, the plaintiff must 
submit an affidavit h m  a physician attesting that the d c f h t  
doparted h m  scwpted medical practice and that the departure was 
the p r o h t c  clulsc of the injurim alleged. 

73 A.D.3d at 207 (intarnal citations omitted). A defendant moving for summatyjudgnm4 

M a lack of informed consmt cldm must honstrata  that tha plaintiff wan indisputably informed 

ofthe fortacGable risks, bunefits, and altmativea of the traatment rendered. 

66 A.D.3d 642,643 (Za Dop't 2009); &Q Public H d t h  Law 280Sd( 1). 

In rupport of their motion, dofandants offer the afflrmation of Douglas S. COhQn, - 
MD., a board-cartIficd mumurgeon axpaimwd in Conrid 8pim h i o n  ~urgcda with plaErmcet 

ofbardwaro. Hu ruviewd tha medical rcc~rdn, tlw bill of particulars, and deposrtion tmmcripta 

Dr. Cohan opine8 that Dr. camitla and Mt. S i d  provided Mr. Valmti with appropriata information 

@or to both surgeries. Dr. Cohen d d l a  the s t q  taken to treat Mr. Valcnti, incl- tha p 

oprative examhations and decision to undertake angary, and post-oprativa care, and asserts that 

all of the traatment adherad to the mndard of cam. Nu maintaina that screw k k a t  is t wll 
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ltnown and accepted complioatfon that can m w  wan with propar surgid techniqud and m M o n  

ofhardwart. 

~ 

dinnation contains no independent waluetion of thu proccduru. 

I 
I In an exercise of mdon in the event that the court determined t h t  defmdanta did 

mwt thSIr~&&burden ,  plaintlffb of€brthaaffhationof abmrd-certlfkl orthopdicsurgeon 

who k experience In performing spinal pracedum. The axpurt ophaa that them is evidanw thst 

a screw was placed at the C7 level. According to the expert, thc placement of the surew WM 

Cumins concedes thia point by matntnMng that all rofmnca to a screw at tha C7 level wure 

out and waa a substantial muse of I&y to Mr. Vabnti. 

In reply, dafdantm masm thah claim that they IVC entitled to d l a m i d  of thc lack 

of hformed co-t caw0 of action. Tbay fiattwr argue that plalntifW oxpert's contention that the 

# t r w v w a a m i s p l ~ i s ~ n ~ c t a d b y D r . ~ ' E B T t t a t i m o n y . ~ f ~ n n t s ~ c o n ~ t h n t  

b e  i8 ample evidence to Su-t that mferencw to a screw back out at the C7 level were arrontous. 
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In mrpport, defaadstlte submit thu afflmration ofa d f i c d  dologiat. The radiologitt mviawcd Mr. 

Valenth imaging studies and marts that the mew did not extend into the C&C7 diac apaec. 

Thou& plaintiffs argue that defandants' expart affirmation is insufMunt to meet 

their burden on a summary Judgment motion, thu uxpcrt's recitation of the medical 

m r d s  is used to wt forth that, basad on his axparlance, w h  atep of the aurgcry wlld dona properly 

and that them is nothing In tho recorda to indicate otherwise. The axport's conclwion that the 

m e r y  was propcr and that screw back-out was a known risk of surgery and not Indicative of 

mdpracticc is 8uffIcIent to shift the burdm to plaintiffs. The afhnntion of pldntifi' expert 

wlequntaly diaputcs the opinion that the surgq  wag done properly, pointing to d & n m  that 

mpptta the theory that a w c w  was misplaced. In light of the conflicting expcrt opinions and the 

disputed midance on which they rely, summary Judpcnt  is  ullwatranfcd & v. W&&u& 

62 A.D.3d S 17,s 18 (1 st Dup't 2009); 50 A.D.3d 382 (1 at Dop't 2008). 

hfhdants' reply only underscores this conflid To the extent that defendants off= new evidence 

their reply papers for summary jwlgmant, the court cannot consider it. & 184 

AD.2d 415 (1st Dap't 1992); v 

However, since plaintiffa do not contest the assertion that Mr. Valcnti'a informcd e o m t  waa 

obtrrincd, their claim aounding in lack of informed consent is dismissed. Accordingly, It is h b y  

182 A.D.2d 560 (Id Dcp't 1992). 

ORDERED that the branch of the motion a4akfng summaryjudgment BJ to tho claim 

for fdlurc to obtain infonnud consent Is granted and the muse of action for lack of informod consent 

ia d and dimnhcd as to dl &fundants; and it is Mer 
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ORDEREDthnt~branchofthemodonsssaldngsummayjrpd~~tartotbs~ 

of action sounding in medical malpractice is denied, and tho remainder of the action shall cotttinw. 

ORDERED that the partks shall for a ptrial  confmncc on Novsmbsr 23, 

2010 at 9:30 am. 

Jhtd: h. 3 ,2010 c JOAN B. OBIS, J.S.C. 
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