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PI ;I i t i  t i f f, lndcs No. 11002012009 
-against- 

HELA MIODOWNIK, WASHINGTON MUTUAL 

-. . I 

I n  this action to foreclose :L lien for unpaid common charges at a residential condominium. 

defeiidaiit Hela Miodownik (“Miodownik” or  “defendnnt”) moves for an order: ( 1 pursuant l o  

CPLR S; 321 1 (a) (3) and (8) dismissing the complaint on the grounds that plaintifflacks standing 

and for lack uf  personal -jurisdiction; (2) pursuant 10 CPLR 8 2201 staying the action until thc 

resolution of mother actiotl pending b e h r e  this ooiirt titled ,Jf’ h1or;rlon ~ ’ I I U S L ~  Bank, Nu/iund 

A.y.soc-icr/ioii v Hela hdio~hi~rr jk ,  r /  ~ 1 1 . .  Index No. 1 18/2009; (3) pursuant to CPLR 3001 declaring 

the validity of the subject condominium’s by-lnws and, alternatively, (3) i f  the action is not stayed 

or dismissed, granting cieindant leavc to  SCI’VC and file an answer with counterclaims. 

H i r  ckgro it ti rl 

On J u l y  IS,  2009, p1aintii.l: ‘Hie h a r d  of M:inagers of 50 Pine Street C‘ondoiminiu~ii (the 

“Board”), commenced the instant action to foreclose i[s lien I‘ur iinpaid cominoii charges with regard 

to Unit 3s (the “Unit”), a residential oondoniinium located at 50 Pine Street, New York, New York 

which is owned by hiliodownik (Al’lirniarion of Steven Eitiig in Opposition to Motion [Einig 

Aft?l-m. J. b h .  “A”, Ver. Conipl.. 111; 1-3 j .  Thcr-eaficr, .IP Morgan C.’hase, N.A. (“Chase”), the 

successor in interest to Washington Mutual Rank, F.A., served an answer, but  subscqiicntly withdrew 

its answer pursuant to 21 sripdation with plaintift whereby the Board withdrew its claims against 

Chase to the extciit of recogiiizing that Chase’s consolidated lit-sl and sccond mortgages constitute 

a first licn against the lJnit superior tu the lien of the C‘ondoniiniuni and any s~rbsequent inortgagc 

held by Chase is subordinate to  tlw C’ondominium’s licn ( id  Ex. *‘El’’). 
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‘I’hereafter, the I3om-d moved for mi order OL iicference which was grantcd by order dated 

January 25, 20 10, the complaint was dismissed ;IS against defendants “.lo1111 Doe(s) t l ~ o u g h  ‘ ‘ J ~ I x  

Doc(s)” and tlic New York ‘I’ransit AdLiudication Bureau and tht: matter was referred to Godlicy 

Murain, Esq., as Itef‘eree to ascertain and compute the aiiiount due. ‘I’hereafter, on or about Febniaiy 

5 ,  201 0, defendant’s attorney, Adam R .  Allan, Esq., tiled 11 Notice 0 1  Appearance. However, Mr. 

Allan did not lilt: an ariswcr on Miodowiiik’s behalf Lor seek an extension of tii-ne within which to 

do so. Mr, Allan took iio ibrnial action in this casc itnlil he J’llud the instant niolion on or about May 

2 1 ~ 20 10, two days before the Iicaring before the, Refcrec schedulcd for May 23, 20 IO.’ 

Dcfcndant iiow iiiovcs to dismiss the coinplaint on tliu grounds, i171cr d iu ,  that the Board 

lacks standing lo bring this action ;IS its mcmbers were elected in contravention of thc 

Condominium’s by-laws and that the court lacks jurisdiction over defcndant dire to improper service 

and for othcr relief. 

‘l’he court notcs that two othcr actions were 11roiighl against Miowdownik in this court after 

the instant action. namely, Boui-cl c!fA/luncr,qrrs Of‘50 l’ine S t w e [  (‘odwriiniiint I ’  H ~ I u  A i l i o h i w i k ,  

Indw NO. 1 16279/2009, Mihich sought ilijunctive relicf tu compcl Miodownik to allow the 

(’undominiurn’s contractors into the Unit to repaii-n \ ~ a s ( e  water leak and to enjoin Miodownik from 

using thc bathroom fixtures until the faulty plumbing was rcpaii-cd. and .JP iCforg:cit7 CJ7a.w Bcmk, 

Nu/io17crl A.ssoc.io[ioti v ~ I ~ / L I  A4ioh iwik ,  e /  L I I . .  Index No. 1 187 10/2009, an actioii t o  forcclose upon 

thc consolidated iirst and sccond mol-tgagcs hclci by Cliasc encumbering the Unit.’ 

Discirssioir 

1. Personal .Jurisdiction 

Jurisdictiari is a thrcshold issuc, \diich rnusl preccdc: all discussion oi‘ other tiiatters ( s w  

May 23, 2010, the date of  the scheduled hearing before the Referee, was a Sunday. 
Accordingly, the hearing was re-noticud for May 25, 201 0, but then adjouriicd due lo the filing of 
the instant motion. 

I 

‘By order dated Febriiary 1, 201 0. the action under Indcx No. 1 16279/2009 was 
dismissed. The casc iiiider Indcx No. 1 I82 10/2009 has been adjoui-ned without a date pending 
the detertnin;ition 01‘ Mioilownik’s appeal li-urn ;I decision and order. oftlic court daled August I O ,  
2010, denying hcr motion for an order pirsiianl to CI’LR 3 .??I 1 ( a )  ( I )  and (7) dismissing the 
coin p 1 ai  ii t . 
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Moro 1: hdills, 70 AD3d 1260 [3d Dcpt 201 01; d.i/iomil Union Fiw In.sui*nizcc I:’ornpany of 

Pittsbzrrgh 1’ St. Uurnuhirs C’ottiti7uni~y E~i/crprises, Inc., 48 AD3d 248 1 st Dept 2008 1). Defendant 

requests that the court order a traverse hearing with respect 10 service. I n  support thcreof, defendant 

subrnits her own swoim :ift:davit stating simply “I was never personally served in this action” and  

also submits an affidavit of’ her brotlicr-in-law Tlioiiias ‘l-. Allan, J r . ,  who resides in the LJnit with 

dcfendant, also stating “1 was nc \w  personally served in this action” ( Affirmation of Adam li. Allan 

in Support ol’Motion [Allan Altirnl.], 7 6, Fxs. “C” and “D”). 

The affidavit of service anliexed to the opposition p:ipcrs 21s Exhibit “E” indicates that 

service ofthe smimcms, veriiied complaint and notice of pendency was effcctuatcd Lipoil Miodownik 

pursuant to CPLK $308 (4) by conspicuous place scrvice at 50 Pine Street, Unit 3S, New York’New 

York 10005, alleged to he del‘endant’s last known dwelling house, with the affixing occurring nn 

August 6,2009, at 7: 1 1  a.lll.. after four attempts at personal scrvict: made, respectively, on July 27, 

2000, at 7:55 p.rii., or1 August I .  2009, at 2: 15 p.m., 011 August 4. 2009, at 7:3 1 p.m. arid on August 

6, 2009, at 7:l 1 ~ . I J I . ,  f;tiled. Thereafter, on Aug(ist 20, 200’3, B copy oftlic sunitnoris and verified 

complaint was mniled by til-st class mail to deli-nclant at the csact saiiic address in an envelope 

markcd “pcr.cjoiia1 Sr conlidential”. I’laintil‘f’ then lilrd the af‘i-idavit ol‘service with the New York 

County Clerk’s Oftice 011 A~igiist 24, 2009, witliiii the twenty days I-cquired by CP1,K 5 308 (4), and 

service was coniplete ten (1 0) days later. ;.e., on September 3,2009 (CTLR 5 308 [41>. Accordingly, 

Miodowriik had 30 days from the latter date, to wil October 3, 2009, within which to appear, 

answer or niovc with respect to t h y  complaint (CPL11 $ 3012 IC]). 
A second aftidavit of service indicates that the suinmcins and veritied complaint were served 

up011 Miodownik pursuant to C’PLII 9 308 (4)  by conspicuous place service at the s a m  address with 

the aftising occurring on Septcniber 24, 2009 at 7: 18 after the prior attempts noted in the lirst 

affidavit ofservice failed and addiliona.1 attempts at personal servicc were made on August 3 I ,  3009, 

at 9:07 p.m.  and o n  September 12, 7000, at 7:40 a .m.  ~ d s n  fLiiIed (id. ). A follow-up niailing of the 

suniiiions and verified coriiplaiiit was made 011 October 1 ~ 2000 by tirrst class mail in an envelope 

marked “personal Kr cunfidcntial” 10 defendant at the same residence address. I-’laintiff filed thc 

affidavit of service in the New York County C.’Ici-k’s Office on October 5 ,  2009, and service was 

complete 10 days later, i .c.,  on October 15, 2009. ‘I‘hus, if this latcr scrvice is deemed to  be the only 
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proper servicc niadc upon the defkndant slic had until Novcrnber 15, 2005, within which to appear, 

answer or inovc with tespcct tu the complaint (CPLK $ 3 0  I2 [c]). 
r .  I he sworn arfidavits ot'sei*vicc constitute prima f x i e  evidcnce of proper scrvicc indicating 

that the process sei-ver excrciscd due diligence in atteniptiny tu serve Mioclnwnik persunally with 

the sunmoils and verified coiiiplaint at her residence bel'ore rcsorting to nail-and-mail service (.SW 

e.g.  Ayrrlrr 11 Bns.w//, 57 AD3d 387 [ I  '' I k p t  ZOOS]). The burden then shifis to dcfendant to rebut the 

pi.c.c;uniption of proper service ( i d  ). Defendant's coiiclusory and unsiibstantintccl denial o r  service 

is insufficient to rebut tlic prima hc ie  prour of proper service pursuant to CI'LR tj 308 (4) created 

by the process server's affidavit (.we Koyenov 11 Twi17-D Trcrmp.. I m , ,  33 AD3d 967 [2d Dcpt 20061; 

Genrrd iMofors AL-(*optuix*e Gorp 1' Gt-ride A Anto Bou'J), 2 1 AD3d 967 [2d Dept N O S ] ) .  Moreover, 

IC) raise an issue of fhct sul'ficient to rcquire a traverse hearing, defendant must set forth specilic 

probative facts with respect to  such service (.SCP A'Yl'7'L 1998-1 TTI,.S/ 17 Kcrhi~oir~i/s. 7 AD3d 450, 

460 [ I h t  Dcpt 20041; s c c i  d s o  R o s w i o  17 H ~ ~ v c r . 1 ~ ~  /M. Xcrrli-y C ' o . ,  38 AD3d 875 [2d Dept 2007J). 

Here. defendant has not done so. Accordingly, the branch of defendant's iiiotim as seeks dis11iissiil 

of the complaint for lack of pcrsollal jurisdiction m~is(  be denied. 

Accordingly, i t  is 

ORDERED that  thc issue as to whether defendant Hela Miodownik was properly served 

with the suinnions and verified coinplaint in this proceeding is referred to 3 Special Referee for a 

lraverse to hear and repoi? \vith recommendatioiis, except that, in  thc went  of and iipun the tiling 

of'a stipulation of'tlie parties, as perinitred by CP1,R i t 3  17, the Special Keleree, or another person 

dcsignatcd by tlic partics to serve as referee, shall detei'niine the aforesaid issue; and it is fiirthcr 

ORDERED that this motioii is held in ahcyance pending receipt of the report and 

rocommendations of tlic Spwiial Rcfcree nnd a motion pursuant to C'PLK 4403 or rcccipt of tlie 

determination oi'tlie Special Kct'eree; m d  i t  is fiirther . 

OIII)ERI<I) that counscl For defrndant 1 Ielii Miodownik shall. witliiii 30 days fi.0111 tlie date 

of this order, scrvc a copy of-this order with noticc ol'cntry. togethcr with ;I cxunplctcd Irifc7rmntion 
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Sheet.j upon the Special lieferee C'lcrk in the Motion Support Office in K i n .  1 19 at 60 Centre Street, 

who is diiuctcd to place h i s  inatter on the cnlcndar ol'tht: Special Ref'crcc's Part (Part 5 0  R) for the 

earliest convenient datc. 

DATED: 

0. PE'I'ER SHERWOOD 
-1. s. c. 

'Copies are available in Km.  1 19 at 60 Centre Street, and mi the Court's wcbsitc. 
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