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Plaintiffs, 

-aqainst- INDEX NO. 123568/02 

TWO COLUMBUS AVENUE CONDOMINIUM et al. , 

Defendants . 

-X 
MARILYN G. DIAMOND, J. : 

Motion sequence numbers 016 through E 
motions are consolidated for di~po~ilion. 

Plaintiffs Clara and John Caldwell (the Caldwells) are the 

at 2 C o l . u m b u s  Avenue, New York, NY, that t.hey purchased in o r  

about June 1399. P l a i n t i f f s  31 lege t-.l-iat, s h o r t l y  after they 

moved i . r i t o  t h e i r  u n i t ,  they complained of leaks. They further 

alleye that the leaks were not sufficiently addressed. 

Plaintiffs claim that they suffered property damage a n d  that 

Clara Caldwell suffered pcrsonal injury from exposure to mold in 

the apartment that was caused by water infiltration into the 

unit. 

This actiori was commenced on or about October 30, 2002. The 

defendant-s a r e  Two Col urnbus  A v e n u e  Condominium (the Condomini 11n1) , 

The Residential Board of Managers of Two Colurrtbus Avenue, Thc: 

Condominium Board of Managers of Two Columbus Avenue 

[* 2]



(collectively, wit.h the Condominium, the Condominium dcferic3anI.s) , 

Two Columbus Associates, LLC (the Sponsor), New York Urban 

Property Management Corporation and 1Jrban Associate, LLC. The 

defendants, in turn, braucjkl. a third-party action against Lehrer 

McGovern novis Inc., Lehrer McGovern B0vi.s Group Inc., 1,etirer 

McGovern Bovlis ConstrucLion Mainayerrient C o r p . ,  nevi s Lend Lease 

LMB, I n c . ,  Bovis Lend Lease lnc. (collectivel.y, Bovis) , Schumari 

Lichtenstein Claman Efron (SLCE), I . M .  Robbj .ns ,  P.C., Desimone, 

Chaplin and Dobryn Consulting Engineers, P. C., Desimone 

Consulting Engineers LLC, Liberty Mechanical Cont . r ;actors ,  LLC, 

EFCO Corporation, B&L Group Inc., Ice Cap Enterprises Corp., 

P a u l y  Windows I r i c : .  , and RSG Cau 1 king E; Waterproof inq, numeroils 

entities that were allegedly responsible for the d e s i y r i  and 

construction of the building, as well as for the manufacture and 

installation of t h e  unit's windows. 

Bovis then brought a second t h i - r d - p a r t y  action against. L. 

Martone & Sons ,  I n c . ,  Centrifugal Mccharii.ca1 Associates, Inc. and 

McNally Masonry, Inc. 

Because of the multiplicity of motions addressed by this 

decision, f a c t - s  that are primarily relevant to an individual 

motion will be addressed in the discussion of that particular 

motion. 

MOTION SEQUENCE NUMBER 016 

In motion sequence r-lumber 016, defendants T w o  Columbus 
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Associates, L.L.C., New York Urban Property Management 

C o r p o r a t i . o n ,  and  Urban  Associates, L.L.C., and thi-rd-party 

defendants Lchrer McGovern Bovis Inc., Lehrer McCovern Bovis 

Group, Inc. , T.,eI-irer McGovern, ConstrucLion Managcmenl: Corp .  , 

Bovis J l end  Lease LMB, Inc., and R o v i s  Lend Lease Inc. 

( c o l l e c t i . v e l y ,  movants) movc, pur.suant to CPLR 3213. and 3212 (e) , 

for an order granting summary judgment and dismissing the 

personal injury arid 1 . 0 ~ ~  01 consortiurn claims of piaintirfs, on 

the ground that lihey c a n n o t  show causation bellween Clara 

Caldwell's alleged illness and a n y  supposed mold contamination in 

their apartment .1 Alternatively, movarits seek a hearjny pursuant 

to Frye v Llnitcd S t a t e s  (293 F 1013 [DC Cir 19231). 

In their amended complaint, plaintiffs a l . l ege  that samples 

taken i n  their unit in July 2001 r-evealcd the presence of the 

mold species Stachybotrys Chartarum, among others, i n  the walls, 

carpeting and floors. They further allege that after taking 

occupancy of the apartment, as a result of e x p o s u r e  to the mold, 

C1.ara Caldwell began to dcvclop symptoms that required medical. 

attention a n d  that she has developed hypersensitivity t o  mold. 

In their bill of particulars, plaintiffs further s t a t e :  

With respect to the claim f o r  loss of consortium, 
plaintiffs initially asserted that claim as a separate cause of 
action; however, in their papers  responding to this motion and to 
motion sequence number 022, plaintifls indicate that they are not. 
treating the claim as a separate cause of action, but rather as a 
class of damages in connecI: ion with the nuisance and.negligencc 
causes of action. 

3 

[* 4]



P l a . i n t i f f  C l a r a  Caldwell suffers from Environmental 
Asthma and Hyper-Reactive Airways Disease with symptoms 
of headache, chest pain, shortncss of breath, coughing, 
sncczing, rashes, c h i l l s  and sweats, a l l  of which may 
be permanent arid l a s t i n g .  As a result of her exposure 
to mold, Ms. Caldwcll will. suffer from a heiyhl.ened 
sensitivi-ty to mold for the remainder of her life, 
which has caused and will in the future cause her to 
have t he  symptoms described above. 

Severe coughing arid sneeziriy caused by plaintiff Clara 
Caldwell ' s  symptoms from E n v i  ronmental Asthma and 
Hyper-Reactive Airways Disease, have aygravatcd a pre- 
existing back condition, resulting in severe pain. As 
a result of plainti.ff Clara Caldwell's 
coughing/sncezing caused hy a heightened sensikivity to 
mold, the exacerbation of the back condition caused 
bone chips to b r e a k  away L r o m  a herniated disk, which 
was diagnosed several years ago. 

B i l l  of Particulars, dated 11/24/03, Response to question #lo, at 

7-8. 

At deposiLion, Ms. Caldwcll testi-fied that she has been 

diagnosed as allergic to mold (see Deposition of Clar -a  Caldwell, 

at 283-285), and that she now sneezes and coughs viol.ently when 

she is exposed to any dust or mold. Id. at 241-242. 

In support: of their motion, movants submit the affirmation 

of Stuart H. Y o u n g ,  M.D., who has specialized in Lhe diagnosis 

and trcatmerlt of allergy and asthma in adults and children from 

1970 to thc present.. Young states that he is, among other 

things, a Fellow of [.he American College of Allergy, the American 

Academy of Allergy, AsLhnla and Immunology, the A m e r i  car1 College 

of Chest Physicians, and the American Academy of Pediatrics, and 

is a Clin'ical Associate Professor 01 Internal Medicine and 
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P e d i a t r i c s  a t  t h e  Mount S i n a i  S c h o o l  of M e d i c i n e ,  a n d  ;I m e m b e r  o f  

t h e  Depar tment  o f  A l l e r g y  and C l i n i c a l  Imrnunology a t  Mount S i n a i  

Med ica l  C e n t e r .  

Dr. Young i n d i c a t e s  t h a t  h c  h a s  examined  Clara C a l d w e l l  and  

h a s  r e v i e w e d  t h e  med ica l  r e c o r d s  c o n c e r n i n g  t.he t e s t i n g  o f  M s .  

C a l d w e l l  by  h e r  p h y s i c i a n s .  Dr. Young s t a t e s :  

F i r s L ,  t h e r e  is rio medical. ev i -dence  t h a t  Ms. C a l d w e l l  
i s  a l l e r g i c  a n d / o r  h y p e r s e n s i t i v e  t o  m o l d  or any  o t h e r  
s u b s t a n c e  a s  a l l  of t h e  e x t e n s i v e  t e s t i . n g  f a r  a l l e r g y  
a n d / o r  h y p e r s e n s i t i v i t y  t o  mold a n d / o r  any o t h e r  
s u b s t a n c e  i s  n e g a t i v e  ( n o r m a l ) .  P a t i e n t s  who h a v e  
a l l e r g i e s  a n d  o r  h y p e r s e n s i t i v i t y  r e a c t i - o n s  t o  mold  and  
o t h e r  s u b s t a n c e s  h a v e  p o s i t i v e  allergy t e s t s  t o  t h e s e  
s u b s t a n c e s .  

Second and  more i m p o r l a n L l y ,  a l l e r g i e s  a n d  a s thma  i n  a 
p e r s o n  n o t  p r e v i o u s l y  a l l e r g i c  c a n n o t  d e v e l o p  f rom 
i n d o o r  mold i n  a r e s i d e n t i a l  s e t t i n g  a s  s u c h  mold i . s  
t o o  weak a n  a l l e r g e n  arid d o e s  r ic i t l  i n d u c e  a l . l . e r y i e s  i n  
anyone  n o t  p r e v i o u s l y  allergic t o  i t .  

A f f i r m a t i o n  of  S t u a r t  H .  Young, M . D . ,  d a t e d  F e b r u a r y  3 ,  2 0 1 0 ,  ¶ ¶  

6 & 7. 

D i s c u s s i n g  t h e  a p p r o p r i a t e  t e s t s  t o  d e t e r m i n e  t h e  p r e s e n c e  

01 a l 1 e c y i . e ~  Dr. Young s t a t e s :  

The p r i m a r y  a l l e r g y - s p e c i f i c  b l o o d  t e s t s  a r e  t h e  
r a d i o a l l e r g o s o r b e n t  t e s t  (RAST) f o r  t h e  p r e s e n t  o f  IgE 
a n t i b o d i e s  a n d  t h e  h y p e r s e n s i t i v i t y  p n e u m o n i t i s  L e s t  
( O u c h t c r i o n y  d o u b l e  d i f f u s i o n s - a s s a y )  f o r  t h e  p r e s e n c e  
of  IgG a n t i b o d i e s .  These  a l l c r g y - s p e c i f i c  t e s t s  d e t e c t  
m i n u t e  q u a r i t i , t i e s  o f  t h e s e  a n t i b o d i e s .  'The p r e s e n c e  of 
t h e  a n t i b o d y  i n  .the blood c o n f i r m s  e x p o s u r e ,  b u t  not 
when o r  where  s u c h  e x p o s u r e  o c c u r r e d .  E l e v a t e d  l e v e l s  
o f  s u c h  a n t i b o d i e s  i n d i c a t e  a n  abnorma l  s e n s i t i v i t y  or 
a l l e r g y  t o  t h e  f o r e i g n  s u b s t a n c e .  

T h e  e n v i r o n m e n t a l  r e v i e w s  o f  M s .  C a l d w e l l  's apar tment :  
r e p o r t e d  t h a t  s e v e r a l  s p e c i I i c  t y p e s  o f  mold were 
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present. (Mold is generally present in both indoor and 
outdoor environments. ) T h e  bl ood tests [.hat wcre done 
in this case i n c l u d e d  testing f o r  the prescnce of IqE 
and IyG aril-ibodies f o r  thc specific; molds identified as 
I i reser iL in these environmental reviews. The results of 
the mu1Liple blood tpsts were negative (normal). 

Id., ¶ 1.5 t; 1.6. 

Dr. Young also states t h a t  “[all: present, Lhere are no 

medical standards concerning the quantity of rnold prcsent at a 

given location and its potential clinical significance on human 

exposure generally.” Id., 91 21. In other words ,  according t o  

Dr. Yourlg, t:here is no threshold level of mold associated with 

clinical symptoms. 

Dr. Young f u r t h e r  s t a h e s  that he conducted a physical 

examination of M s .  Caldwell and that he 

concluded that she has mild bronchial ast-hma with 
rhinitis. This condition, however, is unrelated to 
mold as bronchial asthma c;aused or triggered by mold 
would a1.so r e s u l t  in positive RAST and/or positive skin 
tests for the mold involved. Ten percent of the 
population has dsthma. There is some degree of  
inheritance j.ri the illness, b u t  smoking is recognized 
as one of Ihe major contributing causes, Ms. Caldwell 
r e p o r t e d  that: she had smoked cigarcttes in the past for 
many years which certainly can cause symptoms 
consistent with Ms. Caldwell’s complaints in this case. 

More important, allerqies and/o,r asthma in a person not 
previously a1 lergic cannot: deve lop  from indoor mold. 
There is no evidence in the medical 1iteraLure that 
indoor mold is major allergen. Mold that occurs 
indoors is a vcry w e a k  allergen because  the spores from 
the mold do riot r e a d i l y  circulate into the air and it 
is unlikely that indoor mold is of any significance in 
inducing or aggravating a n y  of the alleged ill nesses 
and d i s a b j  J ity listed in Ms. Caldwell’s verified bill 
of particulars. 

6 

[* 7]



Id., ¶3l 19 & 20. 

F i n a l l y ,  D r .  Young c o n c l u d e s :  

Based upon t h e  f o r e g o i n g  d i s c u s s i o n ,  I c o n c l u d e  w i t h  a 
reasonab1.e d e g r e e  o f  m e d i c a l  ( : :er l :a inty t h a t  the  
problems aI1 .egedl .y  expe r i . e r i ced  by  C l a r a  C a l d w e l l  a r e  
not c a u s a l l y  r e l a t e d  t u  e x p o s u r e  t o  mold i n  h e r  
apar l iment  at T w o  C o l i s r r t b u s  Avenue .  

Morcovcr ,  I c o n c l u d e  w i t h  a r e a s o n a b l e  d e g r e e  of 
m e d i c a l  ( : e r l . a i n t y  t h ~ l t  t h e r e  i s  no o h j e c k i v e  m e d i c a l  o r  
s c i e n t i f i c  s u p p o r t  f o r  t h e  c l a i m  t h a t  i n d o o r  mold c a n  
c a u s e  o r  i n d u c e  a l l e r g i e s  a n d / o r  a s thma  i n  a p e r s o n  not 
p r e v i o u s l y  a l l e r g i c .  

Id., YIT 30  & 31. 

Movarits a l s o  re1.y on t h e  d e c i s i o n  of  t h c  A p p e l l a t e  D i v i s i o n ,  

F i r s t  D e p a r t m e n t ,  i i ?  F r a s e r  v 301-52 Townhouse Corp .  (57 A D 3 d  416 

Dept 20081 ) whi . ch  a f f i r m e d  t h e  d e c i - s i o n  of K o r n r e i c h ,  3 .  

(200'7 WL 2176698, 2007 NY Slip Op 32086[U] [Sup Ct, N Y  County 

2 0 0 7 1  ) ,  a f t e r  a Fr-yc h e a r i n g ,  e x c l u d i n g  p r o f f e r e d  e x p e r t  

t e s t i m o n y  t h a t  dampness  a n d  mold i n  a n  a p a r t m e n t  b u i l d i n g  c a u s e d  

a f o r m e r  tenant 's r e s p i - r a t o r y  problems.  'The Appel .  1 a t e  D i v i s i o n  

s p e c i f i c a l l y  found t h a b  "the u n d e r l y i n g  c a u s a l  t h e o r y  l a c k s  

s u p p o r t  i n  t h e  s c i e n t i f i c  l i t e r a t u r e  p l a c e d  b e f o r e  u s  i n  t he  

present r e c o r d . "  57  AD3d a t  4 1 8 .  The C o u r t  f u r t h e r  c o n c l u d e d  

t h a t  " t h e  e x p e r t s  f a i l e d  t o  specify C-he t h r e s h o l d  l e v e l  of 

e x p o s u r e  t o  dampness  o r  mold n e e d e d  t o  p r o d u c e  [ t h e  h e a l t h ]  

e f fec ts ' '  a l l e g e d  (id. a t  41t3), and t h a t  " t h e r e  is no s t a n d a r d i z e d  

o r  r e c o g n i z e d  rnethocl of  m e a s u r i n g  "dampness ,  " t h u s  r e n d e r i n g  i t  

i m p o s s i b l e  f o r  p l a i n t i f f s '  e x p e r t s  t o  compare t h e  l e v e l  of  
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dampness in plaintiffs’ apartment to that in the studies.” Td. 

at 419-420. F i n a l l y  the c o u r t .  found that t.he plaintiffs “failed 

t-o offer a reliable measurement of the ].eve1 of thc mold in thc: 

sublject. apartment..’’ I d .  at-. 420. Movants a r g u e  that all of those 

defects are prcscnt in this case as w e l . 1 ,  and further point to 

t.he fact that Dr‘. Eckardt Johar~ni.riy, one of the experts reljed on 

by the plaintiff in F r ; i s e i - ,  and rejected by trhe Court j.n that 

case, tias previously been relied on by plaintiffs here. 

In response, plaintiffs argue that the Court in Fraser 

specifically stated that its holding was not intended to “set 

forth any general rule that dampness and mold can never be 

considered the cause of a disease, on1.y that such causation has 

not been demonstrated by the evidence presented by plaintiffs 

here.” Id. at 418. Plaintiffs f u r t h e r  point out that there was 

a vigorous and lengthy dissent from the majority’s decision in 

Fra ser . 

Regarding Dr. Johanniny, pl.aintiffs contend that: do not 

intend to use him as a causation expert at trial., that they have 

not yet selected a n  expert, and that, therefore, the notion of a 

P’ryc hearing is premature, since F r y e  docs not come into play 

u n t i l  Lhe cour t  reviews expert witness disclosures. 

Rather than submit the affidavit of an e x p e r t  to directly 

address the various assert.ions made by movarits’ expert, Dr. 

Young, plaintiffs submit the arfidavit of Clara Caldwell, who 

8 
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b a s i c a l l y  r e i t e r a t e s  what she has: s t a t e d  i.n t h c  amended 

compl.ai.rit,  her- bill of p a r t i c u l a r s ,  a n d  d e p o s i t - j  o n ,  a l o n y  w i t h  

t h e  unsworn r e p o r t s  o f  Dr. E. N e i l  S c h a c h t e r ,  d a t e d  Febr-uary  1 5 ,  

2 0 0 2 ,  SepLember 1, 2 0 0 2 ,  a n d  May 2 2 ,  2 0 0 9 ,  D r .  Barth A .  Green,  

da ted  J a n u a r y  2 1 ,  2 0 0 4 ,  and  Dr. Roger  A .  Maxfield, d a t e d  July 20, 

2 0 0 8 .  A l l  of  the d o c t o r s ’  r e p o r t s  a r e  b a s e d  upon p h y s i c a l  

e x a m i n a t i o n s  o f ,  and  d i s c u s s j . o n s  w i t l h ,  M s .  Caldwell. None of  t h e  

r e p o r t s  c o n t a i n  s t a t e m e n t s  d e t a i l i n g  e x p e r t  c r e d e n t i a 1 . s  01 t h e  

doctors, 

In his  F e b r u a r y  l t j ,  2 0 0 2  r e p o r t ,  D r .  S c h a c t e r  c o n c l u d e s  that 

“My i m p r e s s i o n  i s  h y p e r a c t i v e  a i r w a y s  d i s e a s e  s e c o n d a r y  t o  h e r  

e n v i r o n m e n t a l  e x p o s u r e s .  ” I n  h i s  Sep tember  1, 2 0 0 2  r e p o r t ,  Dr. 

S c h a c h t e r  s t a t e s  “ [ m J y  i m p r e s s i o n  c o n t i n u e s  t o  be e n v i r o n m e n t a l  

h y p e r r e a c t i v e  a j r w a y s  disease” a n d  f u r t h e r  s t a t e s  t h a t  M s .  

C a l . d w e l 1  “was t o l d  of m i l d  asthma‘’ t hough  he does n o t  make t h a t  

di .agnosi.s  himself, nor does he i n d i c a t e  who a l l e g e d l y  t o l d  M s .  

C a l d w e l l  t h a t  s h e  had asthma. Report of D r .  E. N e i l  S c h a c h t e r ,  

d a t e d  Sep tember  1, 2 0 0 2 ,  a t  1. I n  h i s  May 2 2 ,  2 0 0 9  r e p o r t ,  D r .  

S c h a c h t e r  r e i t e r a t e s  Ms. Caldwell’s c o m p l a j n t s ,  among o t h e r s ,  o f  

c o u g h i n g ,  s n e e z i n g  and s h o r t n e s s  of b r e a t h ,  arid i n  t h e  Med ica l  

D e c i s i o n  Making, Data  R e v i e w ,  p o r t i o n  of h i s  r e p o r t  d e s c r i b e s  

C l a r a  C a l d w e l l  a s  f o l l o w s :  

P a t i e n t  w i t h  a h i s t o r y  o f  k y p e r - r e a c t i v e  a i r w a y s  a n d  
v o c a l  c o r d  d y s f u n c t i o n  r e s u l t i n g  from a i r w a y  i r r i t a t i  or1 

i n  a w a t e r  damaged a p p a r t m e n t  [ s i c ] .  Most r ccen t1 .y  s h e  
h a s  e x p e r i e n c e d  r e t i n a l  damaye ds a conseqiieIlce o f  
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couqhing whlich is a residual of her irritant darnage to 
the airways. Currcntly her lung furictyion is normal arid 
her Chest X-ray is clear. 

Repor t  of Dr. E. Neil Schachter, dated May 22, 2009, at 3 .  

Dr. Green, who performed ;I neurosurgical eva1,uation of Ms. 

Caldwell in connection wi.th her complaint of b a c k  pain, 

reitcrates Caldwell's description oll her medical history, 

includi.ng her reports of back  pain r e c u r r i n g  after bouts of 

sneezing and coughing; however, he does not purport to evaluate 

whether her reported coughing arid sneezing resulted f r o m  h e r  

exposure t.o I n o l d  o r  triggered her b a c k  pain. 

Finally, Dr. Maxfi.eld, who also conducted an examination of 

Ms. Caldwell and reviewed her medical records, noted her medical 

history and the various sympt-oms reported by Ms. Caldwell and 

concluded h i s  report as follows: 

In summary, Mrs. Cal.dwel1 is a former  smoker with 
family history of asthma and al1.er-gies. She had 
evidence of chronic sinusitis or1 MRI six months before 
moving into her New York apartment:. She reports upper 
and l .ower  respiratory symptoms when exposted to musty 
enviconmenLs in New Y o r k ,  Florida, Chicago, and I t - a l y .  
Her lungs have been consist-ently cl-ear without wtieezinq 
on examination. Her pulmonary functi.on tests have 
never shown airways obstruction. All of her P F T s  have 
been normal except for one with quest-ionable effort. 
RAST testi.ng for allergies incl.uding mold allergies has 
been consistently negative. I g E  level has been normal. 
Hypersensitivity pneumonitis panel has been 
inconsistently, mildly positive f o r  1-2 molds. Her 
n o r m a l  chest x-ray, examination, and P F T s  are 
inconsistent with hypersensitivity pneumonitis. 

In conclusion, Mrs. Caldwell h a s  subjective respiratory 
symptoms w h i c h  she relatcs to exposure to musty 
environments in multiple locat-ions. There' is no 
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objective evidence of mold a1l.ergy or mold related 
asthma. Thc weakly positive serologies f o r  1.-2 molds 
are consi.st.cnt w i t h  mo1.d exposure. However, she has no 
evidence of hyperscnsikivity pneumonitis. B e c a u s e  her 
symptoms have occurrcd  in multiple locations, I cannot 
coricludc that her New York apartment specifically 
caused any of these symptoms. Based on her current 
normal examination arid P F T s ,  s h e  is not disabled. 
Howevcr, based on her subject.i,ve symptoms, 1 would 
advise that ..;he avoid musty environments in the  future. 

Report- of L)r. Roger A. Maxfield, dated July 28, 2008,  alr. I ] .  

On the  basis of the afEirmatj.on of Dr. Young, movants have 

made a prima facie cdse that Ms. Caldwell's claims of personal 

injury resulting from c x p o s u r c  to mold in her apartment should be 

dismissed. H a v i n g  done so, the burden shifts Is0 t-hc plaintiffs 

to overcome that p r i m a  facie case wikh evidentiary facts that 

their defense to the motion is real and c a n  be estab1, i ishcd at 

trial. I n d i g  v Finkelstcin, 23 N Y 2 d  728, '729 (1968). Plaintiffs 

cannot meet their burden by merely repeating allegations 

contained in their bill of particulars. A l v a r e z  v Prospect 

Hosp., 68 NY2d 3 2 0 ,  327  ( 1 9 8 6 ) .  Furthermore, the unsworn, or 

unaffirmed, reports of an examining or treating physicj.an do not 

meet the test of competent admissib1.e evidence and are 

insufficient to defeat a motion f o r  sumnary judgment. M i g l i a c c i o  

v M i r u k u ,  56 A D 3 d  393, 394 (lL" Dept 2008) ; see a l s o  Sp-iercr v 

B l o o m i n g d a l e ' s ,  43 A D 3 d  664, 666 (1;'- Dept 200'7) (plaintiff's 

unsworn medical L'eports, based primarily on plaintiff's 

speculative statements, were not in admissible form and f a i l e d  to 

raise triable issues of maLerial fact and were insufficient to 
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defeal :  summary j udcjment) . In a n y  case, the u n s w o r n  reports t-hal: 

plaintiffs have submitted are far from s o l i d  evidence 

establ.i,shing a causat-ive re1.atj.onshj.p between the mo1.d found in 

plaintiffs' apartment and Ms. Caldwell's a1.1egetl condition. Dr. 

Schachter states that he has "an impression" that: her condition 

is "secondary to environmental exposure." See Report of Dr. E. 

Neil Schachter, dated September 1, 2002. Dr. Maxfield's 

conclusions that "t.hcre is no objective evidence of mold allergy 

or mold related asthma [or] hypersensiti-vi ty pneumonitis" and 

that because her symptoms have occurred in multiple locations he 

"cannot  conclude that her N e w  York apartment specifically caused 

any of these symptoms" undermines her claim of mol-d-related 

i l l n e s s  resulting from her apartment. See Report of Dr. Roger  A. 

Maxfield, dated J u l y  26, 2006. 

Plaintiffs having failed to meet their burden of opposing 

movants' prima facie showing, movants' motion to d i s m i s s  

pl,aj.ritiffs' personal injury and loss of c o n s o r t t u r n  claims is 

granted. Thus, it is n o t  necessary f o r  th is  court to even reach 

the qucst.ion of whether the decision of the Appellate Division in 

F r a s e r  is controlling here. 

MOTION SEQUENCE NUMBER 017 

In motion sequence number 017, third-party defendant EFCO 

Corporation ( E F C O )  moves for summary judgment on i t s  counter 

claim ayai n s t  third-party defendant, Pauly Windows , Tnc .  ( P a u l y )  , 
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based iipori common-law a n d  c o n t r a c t u a l  i n d e r n n i f i - c a t i o n .  

Windows for t h e  construct i o n  proj ect. a t  t h e  Condominium, 

provic lcd  hy E F C O ,  p u r s u a n t  t o  a c o n t r a c t  w i t h  t h i r d - p a r t y  

de fendan t .  L e h r e r  McGovern B o v i s  

s o u r c e s  of  the leaks i n  t h e  C a l d w e l l s '  a p a r t m e n t .  EFCO 

s u b c o n t r a c t e d  wikh P a u i y  t o  i n s t a l l  

Corrirnon-Law I n d e r n n i l - j c a  L-jon 

( L M R )  , were among t h e  a l l e g e d  

t h e  windows. 

In suppor t :  of  i . ts  c l a i m  I o r  c:ommon-.l.aw i n d e m n j  f i c a t i o n ,  EFCO 

c o n t e n d s  t h a t  the a l l e g e d  l e a k s  d i d  n o t  r e s u l t  

m a n u f a c t u r e  o f  i t s  windows, and t h a t ,  

l e a k s  r e s u l t e d  f rom t h e  failure t o  p r o p e r l y  i . n s t a l 1  t h e  windows, 

P a u l y  i s  r e s p o n s i b l e .  

K n o t t ,  a p r o j e c t  manaqer  wit.h E F C O ,  who s t a t e s  t h a t  EFCO 

m a n u f a c t u r e d  t .hc  windows b a s e d  upon Lhc d r a w i n g s  and 

s p e c i f i c a t i o n s  of  t h e  p r o j e c t  a r c h i t e c t .  

t h a t  EFCO had n o t h i n g  t o  do w i t h  the d e s i g n  o r  m a n u f a c t u r e  of  the 

b u i l d i n q ' s  h e a t i n g - v e n t i l a t i o n - a i r  c o n d i t i o n i n g  (HVAC)  s y s t e m  o r  

t h e  HVAC b u i l d i n g  s l e e v e s ,  and  d i d  n o t  d i r e c t l y  o r  i n d i r e c t l y  

i n s t a l l  t h e  windows.  

f rom t h e  

t o  t h e  e x t e n t  t h a t  t h e  

E F C O  s u b m i t s  t h e  a f f i d a v i t  of  Thomas 

K n o t t  f u r t h e r  s t a t e s  

EFCO also r e l i e s  or1 t h e  t e s t i m o n y  of Jaccjue M i l l e r y ,  who was 

empl.oyed by Pauly Windows d u r i n g  t h e  c o n s t r u c t i o n  p r o j e c t .  

M i l l e r y ,  who was t r a i n e d  a s  a n  a r c h j t . e c t / e n g i n e c r ,  went  t o  t h e  

Caldwe11.s ' a p a r t m e n t  when Pau1.y was n o t i f i e d  t h a t  t h e r e  had been  

a compl .a in t  o f  a l e a k  i n  t h e  a p a r t m e n t .  Millery t e s t i f i e d  t h a t  
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t h e r e  had heen no p r o b l e m  w i t h  t h e  i n s t a l l a t i o n  o €  t h e  windows, 

b u t  t h a t  when h e  went  t o  t h e  C a l d w e l  I s '  a p a r t m e n t ,  h e  o b s e r v e d  a 

w e t  car-pet below i3. f l o o r - t o - c e i l i n g  wiridow w i t h  a n  a i r  

c o n d i t i o n i n q  s l e e v e .  D e p o s i t i o n  of J a c q u e  M i l l e r y ,  a t  1813. 

M j l . I e r y  f u r t h e r  t e s t i f i e d  t h a t ,  a f t e r  a w a t e r  t e s t ,  he o b s e r v e d  a. 

few d r o p s  of  water coming t h r o u q h  a bo1.I: hole (id. atr U 6 ) ,  a n d  

t h a t  m o s t  l i k e l y  t h e  water  was corni.ng i n  " b e c a u s e  t h e  c a u l k i . n g  

was n o t  done p r o p e r l y .  ' ' I  Id. at: 123. A c c o r d i n g  t o  M i l l e r y ,  d 

Pauly w o r k e r  t h e n  c a u l k e d  t h c  b o l t  arid l ihere  was no more l e a k i n g  

a f t e r  t h e y  f i x e d  t h e  c a u l k i n g  a r o u n d  t h e  b o l t .  Td. a t  211-222. 

M i l l e r y  a l s o  s t a t e d  t h a t  h e  saw no d e f e c t s  o r  i n s u f f i c i e n c i e s  

w i t h  E F C O ' s  d r a w i n g s .  1-d. a t  2 3 6 .  

P a u l y ' s  c o n t e n t i o n  t h a t  EFCO s u b m i t s  o n l y  a n  a t t o r n e y ' s  

a f f i r m a t i o n ,  a n d  n o t  a n  a f f i r m a t i o n  f rom anyone  w i t h  knowledge of  

t h e  facts, i s  n o t  c o r r e c t : .  EFCO h a s  s u b m i t t e d  t h e  a f f i r m a t i o n  o f  

Thomas Knott . ,  a project manager  f o r  EFCO, a s  w e l l  a s  t h e  sworn 

t e s t i m o n y  of  M i l l e r y .  P a u l y ' s  o t h e r ,  t h a t  it i s  EFCO'S 

r e s p o n s i b i l i t y  to e s t a b l i s h  t h a t  i t s  windows were f r e e  f rom 

f a u l t ,  f a i l s  as w e l l .  

T h e  principle of  conimori-law iritlemnif i c a t j  on p e r m i t s  a party 

w h i c h  is f o u n d  l i a b l e  a s  a r e s u l k .  of t h e  wrong of a n o t h e r  t o  

r e c o v e r  d m d g e s  f r o m  t h e  wrongdo ing .  1 7  V i s t a  F e e  Assoc. v 

' M i l l e r y  also s a w  w a t e r  coming f r o m  [:he A / C  sleeve b u t  
t e s t i f i e d  t h a t  Pauly h e ~ d  n o t h i n g  t o  do w i t h  t h e  s l e e v e  
i n s t a l l a t i o n .  Id. a t  1 9 9 .  
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Teachers Ins. a n d  Ai inui ty  A s s n .  of R r r i .  , 2.59 A D 2 d  7 5 ,  80 (lSL Dept 

1 9 9 9 ) .  A p a r t y  who h a s  p a r t i c i p a t . e d  i n  t h e  wrong may n o t ,  

however ,  s h i f t  t h e  b u r d e n .  1-d. 

EFCO h a s  s u b m i t t e d  pr ima facie e v i d e n c e  t h a t  Lhe l e a k s  d i d  

n o t  r e s u l t  f rom iLs m a n u f a c t u r e  o f  t h e  windows a n d  t h a t  t h e  l e a k s  

d i d  r e s u l t  f r o m  P a u l y ’ s  f a u l l t y  c a u l k i n g  w o r k .  I t  i s ,  t h e r e f o r e ,  

P a u l y ’ s  r e s p o n s i b i l  i t y  L o  e i t h e r  r e b u t  t h e  evj.dence o f  it.s own 

n e g l i g e n c e  or s u b m i t  e v i d e n c e  that t h e  windows t h e m s e l v e s  were 

t h e  source of t h e  l c a k .  T h i s  Pauly h a s  f a i l e d  t o  d o .  

T h e r e f o r e ,  EFCO i s  e n t i t l e d  t o  summary judgment  on  i t s  c l a i m  for 

common-law indemrii  f i c a t i o n .  

C o n t r a c t  ua 1 Indernn i fi ca t i o n  

In s u p p o r t  of i t s  claim f o r  c o n t r a c t u a l  i n d e m n i f i c a t i o n ,  

EFCO r e l i e s  not. o n  a n  i n d e m n i f i c a t i o n  p r o v i s i o n  i n  i t s  

s u b c o n t r a c t  w i t h  Pau1.y but, r a t h e r ,  on p a r a g r a p h  6:l o€ t h e  

s u b c o n t r a c t ,  wh ich  o n l y  r e q u i r e s  P a u l y  t o  o b t a i n  i n s u r a n c e  and  t o  

name Eb’CO a s  a n  a d d i . t i o r i a 1  i n s u r e d  on i t s  p o l i c y .  “ ‘An  ag reemen t  

t o  p u r c h a s e  i n s u r a n c e  c o v e r a g e  i s  c l e a r l y  d i s t i n c t  f rom a n d  

t r e a t e d  d i f f e r e n t l y  f r o m  t h e  a g r e e m e n t  t o  i n d e m n i f y . ’ ”  LOII  g w o  od 

C e n t .  School  Di-st. v American Empls. Ins. Co., 35 A D 3 d  550,  .551 

(2d  Dept 2 0 0 6 )  ( c i t a t i . o n  omitt .ec3).  I n  i t s  r e p l y  papers ,  f o r  t h e  

first t i m e ,  EFCO a r g u e s  t h a t  summary judgment  s h o u l d  be g r a n t e d  

i n  i t s  favor a g a i n s t  P a u l y  on a c l a i m  of  b r e a c h  o f  c o n t r a c t  t o  

p r o c u r e  i n s u r a n c e ,  arid t h a t  , L h e r e f o r c  , ariy l i a b i l i t y  f o u n d  
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a g a i n s t  EE'CO based on w a t e r  i n f i l t r a t i o n  a t ,  a b o u t  or t h r o u g h  t h e  

windows s h o u l d  b e  assessed a y a i - n s t  Pauly. EFCO c a n n o t  now r a i s e  

an e n t i r e l y  n e w  b a s i s  for i t s  rnot ion for summary judgment:. 

Moreover ,  s h o u l d  it be ak11.e t o  r e c o v e r  on a breach o f  c o n t r a c t  

claim a g a i n s t  P a u l y  f o r  f a i l u r e  t o  o b t - a i n  i n s u r a n c e ,  a s  a 

p r a c t i c a l  m a t t e r ,  i f  EFCO o b t a i n e d  i t s  o w n  j - n s u r a n c e ,  i t s  

r e c o v e r y  would b e  l j m i t e d  t o  t h e  c o s t  of  that i n s u r a n c e .  See 

Inchaustequi v 666 5'-" A v e .  L t d .  Partnership,  268 A D 2 d  121, 123 

(l',' Dept 2000), a f f - d  9 6  N Y 2 d  1.11 (2001). N e v c r t h e l e s s ,  EFCO's 

m o t i o n  f o r -  summary judgmen t  on i t s  c l a i m  fo r  c o n t r a c t u a l  

i n d e m n i f i c a t i o n  must be d e n i e d .  

MOTION SEQUENCE NUMBER 018 

I n  motion s e q u e n c e  number 01.8, t h i r d - p a r t y  d e f e n d a n t s  L e h r e r  

McGover-n Bovis I n c . ,  1,ehrer McGovern B o v i s  Group,  I n c . ,  L e h r e r  

McGovcrn C o n s t r u c t i o n  Management C o r p . ,  Bovis Lend L e a s e  LMB, 

I n c .  arid B o v i s  Lend L e a s e ,  Inc. ( a l l  of wh ich  are now known a s  

B o v i s  Lend Lease LMB, I n c .  [ B o v i s ] )  move f o r  summary judgment  

d i s m i s s i n g  t h e  c l a i m s  of  d e f e n d a n t s / t h i ~ d - p a r t y  p l a i n t i f f s  

R e s i d e n t i a l  Board  of  Managers  o f  Two Columbus Avenue and  the  

Condominium Boar-d of Managers  of Two Columbus Avenue 

( c o l l e c t i v e l y ,  t h e  Condorni,nium B o a r d s )  for c o n t r a c t u a l  and 

common-law i n d e m n i t y .  

I n  t h e i r  o p p o s i t i o n  t o  Bovis's motion f o r  summary 
judgmen t ,  
t h e  p o r t i o n  of  B o v i s ' s  motion s e e k i n g  dismissal of t h e  f o l l o w i n g  

t h e  Condominiurn Boards s t a t e  that t h e y  do n o t  oppose  
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Bovi s  a r g u e s  t h a t  j , t  c o n t r a c t e d  w i t h  'l'wo Columbus 

A s s o c i a t e s ,  t h e  sponsor o f  t h e  4 0 - s t o r y  r e s i d e n t i a l .  condominiurn 

t o w c r  l o c a t e d  a t  T w o  Columbus Avenue, Lo s e r v e  a s  c o n s t r u c t i o n  

manager  for the  c o n s t r u c t - i o n  o f  the  b u i l d i n g .  A s  p a r t  of t h a t  

c o n t r a c t ,  B o v i s  a g r e e d  t o  indemr i i fy  and ho1.d ha rml . e s s  t h e  s p o n s o r  

i n  c o n n e c t i o n  wiLh a n y  c l a ims ,  damages,  l.osses a n d  e x p e n s e s  

a r i s i n g  o u t  o f  ills w o r k  wihh t h e  c o n s t r u c t i o n  o f  t h e  b u i l d i n g  a s  

f ol lows: 

T o  t h e  e x t e n t  pcrmj- t ted b y  law, C o n s t r u c t i o n  Manager 
shall i .nclemnify, d e f e n d ,  s a v e  and  h o l d  t h e  Owner, and  
i t s  p a r t n e r s ,  members ,  o f f i c e r s ,  a g e n t s  and employees  
( h e r e i n  c a l l e d  " I r i d e m n i t e e s " )  , h a r m l e s s  f rom a n d  
a g a i n s t  a l l .  l i a b i l i t y ,  damage, loss, claims, demands 
and  a c t i o n s  of  a n y  n a t u r e  w h a t s o e v e r  ( i n c l u d i n g  
a t t o r n e y ' s  f e e s  and  d i s b u r s e m e x l t s )  which  a r i s e  o u t  of 
or a r e  c o n n e c t e d  wi . th ,  or are c l a i m e d  t o  a r i s e  o u t  o f  
or b e  conr i ec t cd  wit-h 

1. T h e  p e r f o r m a n c e  of t h e  Work, or any  n e g l i g e n t  a c t  o r  
o m i s s i o n  of  t h e  C o n s t r u c t i o n  Manager ,  C o n t r a c t o r s ,  o r  
any  p a r t y  Lor whom t h e y  may be l i a b l e ;  

2 .  Any A c c i d e n t  0.r o c c u r r e n c e  which happens  or is 
a l l . e g e d  t o  h a v e  happencd  i n  or a b o u t  t h e  p l a c e  where 
t h e  Work i ,s being p e r f o r m e d  or i n  the v i c i n i t y  t h e r e o f  
( a )  whi1.e Lhe C o n t r a c k o r  i s  p e r l o r m i n g  t h e  W o r k ,  e i t h e r  
d i r e c t l y  o r  i n d i - r e c t l y  t h r o u g h  a C o n t r a c t o r ,  or ( b )  
w h i l e  any  of  the C o n s t r u c t i o n  M a n a g e r ' s  p r o p e r t y ,  
equ ipmen t  or p e r s o n n e l  a r e  i n  or a b o u t  s u c h  p l a c e  o r  
t h e  v i c i n i t y  t h e r c o f  b y  r e a s o n  of or as  a r e s u l t  of  t h e  
p e r f o r m a n c e  of t h e  Work.  

C o n s t r u c t i o n  Management Agreement ,  Article 9 . 1 4 ,  a t  2 8 ,  E x h .  D t o  

t h r e e  e n t i t i e s :  L e h r e l r  McGovern Bov i s  Group, I n c . ,  L e h r e r  
McGovern R o v i s  C o n s t r u c t i o n  Management Corp. and B o v i s  Lcnd 
Lease, I n c .  
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a f f i r m a t i o n  of  Charles D .  C o l e ,  J r . ,  d a t e d  F e b r u a r y  23, 2010. 

T h e  Condominium B o a r d s  do not c o n t e s t  E o v i s  ' s a s s e r k - i o n  t h a t  

t h e y  a r e  not.  p a r t - i e s  t o  t h e  cont rac l r  bet-ween Bov i s  arid t h e  

b u i l d i n g  owner .  Nor do t h c y  a p p e a r  t o  cont .cs t  Eovis's a rgumen t  

that t h e y  l a c k  p r i v i t y  of c o n t r a c t  and  have riol: shown that t h e  

parties t o  t h e  c o n t r a c t  int-er lded t o  make them t h i r d - p a r t y  

b c n e f i c i a r i e s  (10 t h e  c o n t r a c t .  Rooscve1.L I s landcrs  f o r  

Responsible S o u t h t o w n  D e v .  v R o o s e v e l t  1s- O p e r a t i n g  Corp.  , 291 

AD2d 40, 57 (l"'-- Dept 2 0 0 1 )  ( "a  third p a r t y  s e e k i n g  t o  e n f o r c e  a 

c o n t r a c t  . . .  [has] to e s t a b l i s h  t h a t  [ i t ]  was a n  i n t e n d e d  

b e n e f i c i a r y  t o  t h e  c o n t r a c t :  rather t h a n  m e r e l y  a n  i n c i d e n t a l  

b e n e f i c i a r y "  [ i n t e r n a l  q u o t a r i o n  m a r k s  and  c i t a t i o n  omitLed] ) . 

In f a c t ,  t he  Condominium Boards  do  n o t  s p e c i f i c a l l y  r e s p o n d  t o  

B o v i s  I s  a r g u m e n t s  r e l a t i n g  t o  c o n t r a c t u a l  i n d e r n r i i . f i c a t i o n .  

Bovis's mot-ion f o r  summary judgment i s ,  t h e r e f o r e ,  g r a n t e d  and 

t h e  c l a i m s  f o r  c o n t r a c t u a l .  i.nderrini t.y a r e  d i s m i s s e d .  

Common-Law Indcnini t y  

Rovi s  argues t .hat  t h e  c l a i m s  of t h e  Condominium Boards f o r  

common-law i n d e m n i t y  f o r  n e g l i g e n c e  s h o u l d  be d i s m i s s e d ,  b e c a u s e ,  

a s  t:he c o n s t r u c t i o n  manage r  f o r  t h e  p r o j e c t ,  Bov i s  d i d  n o t  

p e r f o r m  w o r k  a t  t h e  s i t e .  B u c c i n i  v 1568 B r o a d w a y  ASSOC., 250 

A D 2 d  466, 469 Dept 1 9 9 8 )  ("The g e n e r a l  duty t o  s u p e r v i . s e  t h e  

work a n d  e n s u r e  c o m p l i a n c e  w i t h  s a f c t y  r e g u l a t i o n s  does  n o t  

,amount  t o  s u p e r v i s i o n  arid c o n t r o l  of  t h e  w o r k  s i t e  s u c h  that t h e  
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supervisory cnt.ity wou1.d be liable for the negligence of the 

contractor who performs t.he day-to-day operations”) . Bovis 

contends khat any claims f o r  ncqliyence that the Condominium 

Boards might h a v e  should be br-ouqht against the contractors at 

the s i t e .  

The Condomj.nium Boards d rgue that , under the contract 

between Bovis and the building owner, Bovis took on duties which 

could expose it to common-law indemnit-y for negligence. The 

scope of d u t i c s  under t h e  contract included: 

3.3.30 Generally oversee, supervise and monitor the 
Work of the Contractors and the deliveries and 
instal-lation of material and e q u i p m e n t  to pro tec t  Owner 
against defects and deficiencies in hhe  Work;  stop and 
cause correction of Work and/or r e j e c t  Work which is 
not in compliance with the Contract Documents; n o t i f y  
Architect of  any Work of  which Construction Manager 
believes is n o t  i.n compliance w i t h  the Contract 
Documents, a n d ,  upon rejection o f  Lhe Work by the 
ArchitecL , stop and require correction of said Work. 

Construction Manayemerit Agreement, s u p r a ,  A c t i c 1 . e  3 . 3 . 3 0 ,  at 12. 

Additionally, under the Agreement, Bovis guaranteed the w o r k  

at the project for one year: 

3.3.13 Construction Managcr hereby guarantees all Work 
performed a n d  materials and Equipment furnished under 
this Agreement. against defects in materials and 
workmanship Lor a period of one (1) year from the date 
Owner reccives a Temporary Certificate of Occupancy for 
t h e  entire Projecl:. 

Id. A r t i . c l c  3.3.13, at 9. 

The Condominium Boards challenge the testimony of H e n r y  

M a r i n a ,  Bovis s Senior Superintendent for the project, that 
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Bovis’s dutic4s on the project wcre 1i.rniLed to coordination of 

trade activity, scheduling of work and safety, contending that 

Bovis’s duties went far beyond those stated by Marina. They rely 

oil the testimony of G r e g o r y  Krywosa, an assistant project rnanagcr 

for Hovis, to argue that Bovis was actively involved j.n post- 

construction remedial work re1,ated 1:o water leaks in the 

Caldwells I apartment. The Coridorninium Boards cite Krywosa s 

testimony and his riokebook entries indi.cating that on numerous 

occasions he was at the building, including the Caldwells’ 

apartment, to deal with water leaks, and that it was his 

understanding that h i s  specific assignment was to deal with the 

leak problems (Deposition of Gregory Krywosa, at 36). Kr-ywosa 

testified that he was sent to the Caldwell. apartment to stand by 

the work that was done and to “ L i x  a problem.” Id. a t  92. 

The Condomi.nium Boards argue t.hat Bovis undertook to perform 

services beyond those of a regular construction manager and that 

by doing so, it assumed a duty to act w i t h  c a r e  arid would, 

therefore, be held liable for negligence in performing its duties. 

See Ocampo v Abetta Boiler & W e l d i n g  S e r v . ,  I n c . ,  33 AD3d 332 (1‘3‘ 

Dept 2006) (defendant may assume a duty of care because it 

exacerbated a dangerous condition or because plaintiffs 

detrimcntaily relied on defendant’s performance of contractual 

obligations to a third party). 

‘The sections o €  the Construction Management Agreement relied 

20 

[* 21]



on by the Condominium Boards, as w e J . 1  as the testimony of Krywosa ,  

raise questions o€ Tact: r e g a r d i n g  the scope of Bovis's 

responsi  bilitics for t . hc  project, which preclude summary judgment. 

with respect to common-1 aw indemnity. 

MOTION SEQUENCE NUMBER 019 

In moLion sequence no. 01 9, defendant Urban Associates, 

L . L . C .  (Urban Associates), moves for an order granting summary 

judgment  and dismissing plaintiffs' claims for private nuisance, 

negligence and negli.gent misrcpresentation on the basis khat it 

had no duty of care t.o plaintiffs. 

Urban A s s o c i a t e s  became the managing agent f o r  the 

condominium located at 'Two Columbus Avenue, pursuant to the l G t h  

Amendment to the Off-eririg Plan dated A p r i l  22, 1999. 

The amended complaint alleges that water infiltration i . n t o  

the apartment that the Caldwells purchased i n  June 1999, resulting 

from defective constrnction, caused physical damaye to t h e  

apartment and caused Clara Caldwell to become ill; that repairs 

undert-aken by defendants required to r e m e d y  the problem have been 

inadequate; that at. various times after plaintiffs movcd into 

their apartment, defendants falsely represented to p l a i n t i f f s  that 

the w a t e r  infiltration would be addressed; and t h a t  plaintiffs 

reasonably relied on those representations to their detri.rriernt. 

PlaintiLfs a s s e r t  causes of action against Urban Associates for 

private nuisance ( t h i r d  cause of action), negligence (fourth c a u s e  
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of  a c t i o n ) ,  n e g l i g e n t  m i s r e p r e s e n t a t i o n  ( f i f t h  c a u s e  of  a c t i o n )  

and loss o f  c o n s o r t i u m  ( s i x t h  cause  of a c t i o n ) .  4 

Condominium o w n e r s h i p  i s  qover r ied  by Real  P r o p e r t y  Law 5 339- 

d .  ‘Yhe i n d i v i d u a l  u n i t  owner o w r l s  a r c a l  p r o p e r t y  i n t e r e s t :  i n  

h j . s / h e r  u n i t  as w e l l  a s  i n  t h e  commori  e l e m e n t s  a p p u r t e n a n t  t o  t h a t  

u n i t .  Real P r o p e r t y  L a w  5 339-g. Tn a d d i t i . o n ,  t h e  u n i t  owner 

owns a n  uridj.vided i n t e r e s t  j n common e l e m e n t s  of  t h e  condominium. 

Rea l  P r o p e r t y  Law S 3 3 9 - i .  

The condominium j.s g o v e r n e d  by  a b o a r d  o f  manager s  t h a t  may 

b r i n g  a c t i o n s  “on  b e h a l f  of- liwo o r  more of- t h e  u n i t  owner s ,  a s  

t h e i r  r e s p e c t i v e  i n t e r e s 1 : s  may a p p e a r ,  w i t h  r e s p e c t  t.o a n y  c a u s e  

of  a c t i o n  r e l a t i n g  t o  t h e  common e l - e m e n t s  o r  more t h a n  o n e  un i t : . ”  

Real P r o p e r t y  Law 5 339-dd.  

Negl i gen ce 

C i t i n q  Caprer v N u s s b d u m  (36 A D 3 d  1 7 6  [2d Dept 2 0 0 6 1 )  , Urban 

A s s o c i a t e s  a r g u e s  t h a t  t h e  u n i t  owner s  h a v e  n o  s t a n d i n g  t o  b r i n g  a 

c l a i m  f o r  damages arising o u t  of their i n t e r e s t  i n  common 

elements. Whi l e  t h a t  may be t r u e ,  a s  t h e  C o u r t  j n  Caprer a l s o  

s t a t e d ,  “Real. P r o p e r t y  Law S 339-dcl does n o t  p r e c l u d e  a n  

i n d i v i d u a l  u n i t  owner f r o m  s u i n g  t h e  s p o n s o r  o r  the board of  

managers  f o r  wrongs t o  t h e  u n i t  o w n e r ’ s  i n t e r e s t  i n  h i s  o r  h e r  

i n d i v i d u a l  u n i t ,  b e c a u s e  s u c h  a c t i o n s  s e e k  t o  e n f o r c e  a r i g h t  

A s  noted i n  f o o t n o t e  1, s u p r a ,  p l a i n t i f f s  a r e  now t r e a t i n g  
t h e i r  claims f o r  l o s s  o f  c o n s o r t i u m  a s  a class of.damagc.5 rather 
t h a n  a s e p a r a t e  c a u s e  o f  a c t i o n .  
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u n i q u c  t o  t h e  i n d i v i d u a l  o w n c r . ”  3 6  AD3d a t  1 8 5 .  Here ,  

p l a i n t i f f s  are s u i n q  w i t h  r e s p c c t  t o  damages which  a r e  a l l e g e d  t o  

h a v e  o c c u r r e d  t o  t h e i r  own u n i l ,  thus, Lhey d o  n o t  l a c k  s t a n d i n q  

t o  s u e .  

Urban A s s o c i a t e s  c o n t e n d s  t h a t  p l a i n t i f f s ’  n c g l i g e n c e  c l a i m s  

s h o u l d  h e  d i s m i s s e d  b e c a u s e  i t  owed no  d u t y  of c a r e  .to t h e  

C a l d w c l l s .  D a r b y  v Compagnie  N a t l .  A i r  F r a n c e ,  96 NY2d 343, 347 

( 2 0 0 1 )  ( “ A  i?j,nclj,rly of n e y l  igerlce may b e  based o n l y  upon t h e  b r e a c h  

o f  a d u t y .  I f ,  i n  c o n n e c t i o n  w i t h  t he  a c t s  c o m p l a i n e d  o f ,  Lhe 

d e f e n d a n t  owes no  d u t y  t o  t h e  p l a i n t i f f ,  t h e  a c t i o n  m u s t  f a i l ” ) .  

Urban Assoc ia t e s  f u r t h e r  c o n t e n d s  t h a t  it c o n t r a c t e d  w i t h  t h e  

Coridclrnini.urn Board o f  Managers  to m a i n t a i n  a n d  o p e r a t e  t h e  b u i l d i  rig 

a n d  t o  keep  its conmon e l e m e n t s  i n  good r e p a i r ,  a n d  t h a t  i t s  

c o n t r a c t u a l  d u t y  o f  ca re  i s  t o  t h e  Board of Manage r s ,  a n d  i t  had  

no p r i v i t y  of  c o n t r a c t  w i t h  i n d i v i d u a l  u n i t  o w n e r s .  Here t h e y  a r e  

on f i r m e r  g r o u n d .  

A third p a r t y  may r e c o v e r  a s  a n  i n t e n d e d  b e n e f i c i a r y  of  
a c o n t r a c t  b e t w e e n  ot-helrs o n l y  if it i s  c l e a r  t h a t  t h c  
p a r t i e s  p r o p o s e d  t o  c o n f e r  a b e n e f i t  on t h a t  t h i r d  
p a r t y ;  f u r t h e r m o r e ,  t h a t  b e n e f i t  m u s t  bc more t h a n  
m e r e l y  i n c i d e n t a l  t o  t h e  b e n e f i t s  a f f o r d e d  t h e  
c o n t r a c t i n g  p a r t i e s .  I t  must  be s u c h  a s  t o  e v i n c e  a n  
i n t e n t  t o  p e r m i t  e n f o r c e m e n t  by  t h e  t h i r d  p a r t y .  

Chu v D u n k i n ’  LIonuLs I I I C . ,  27 F Supp 2d 171, 174 (ED NY 

1 9 9 8 )  ( i n t e r n a l  q u o t a t i o r i  marks and  citations o m i t t e d )  . 

Urban A s s o c i a t e s  a r g u e s  t h a t  nowhere i n  t h e  l a n g u a g e  o f  t h e  

condominium management a g r e e m e n t  d o e s  i t  i n d i c a t e  t h a t  t h e  
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contracting p a r t i e s  i n t e n d e d  t:o cor- i fer  a d i r e c t  her ie f  i t  on t he  

u n i t  o w n e r s .  See id. (“Thc best e v i d e n c e  of a n  i n t c n t  (Lo b e n e f i t  

a t h i r d  p a r t y  i s  L o  be found i n  t h c  l a r iquage  of  t h e  contract 

i t s e l f ” ) .  

F u r t h e m o r e ,  a s  t h i s  c o u r t  n o t e d  i n  i t s  March 3 ,  2008 

d e c i s i  on g r a n t i n g  t h e  summary judgment  m o t i o n  d i s m i s s i . n y  Gumlcy- 

H a f t ,  L . L . C .  as a d e f e n d a n t  f rom a case b r o u g h t  by p l a i n t i f f s  t h a t  

i s  r e l a t e d  t o  t.he i n s t a n t  ca se :  

[ i ] t  i s  w e l l  s e t t l e d  t h a t  a managing  a g e n t ,  a c t i n g  on 
b e h a l f  of  a d i s c l o s e d  p r i n c i p a l ,  i s  n o t  l i a b l e  to a 
t h i r d  p a r t y  f o r  n o n f e a s a n c e ,  b u t  o n l y  for a f f i r m a t i v e  
a c t s  of  n e g l i g e n c e  o r  o t h e r  wrongdo ing .  See Pel ton  v 77 
P a r k  A v e . ,  38 A D 3 d  1, 1 1 - 1 2  (1” Dept 2 0 0 7 ) ;  B r a s s e u r  v 
Sperranza ,  2 1  A D 3 d  29’7, 299 ( l - r  Dept 2 0 0 5 ) .  

Caldwell v G u r n 1 e y - H a f t ,  L.L.C., 2008 WL 6053857, (Sup Ct, N Y  

CounLy, March 3 ,  2 0 0 8 ,  Diamond, J . ,  i n d e x  No. 108531/06, a f f d  55 

AD3d 4 0 8  ( 2 0 0 8 ) .  F u r t h e r m o r e ,  i t  h a s  been h e l d  that a managing 

a g e n t  c a n n o t  be held l i a b l e  f o r  n e g l i g e n c e  where i t  i s  n o t  i n  

exclusive c o n t r o l  o f  t h e  b u i l d i . n y .  B r a s s e u I  v S p e r a n z a ,  21 AD3d 

a t  299; R i v e r a  v S e b a s t i a r i  E n t e r s . ,  Inc., 2 4 3  A D 2 d  2 9 1 ,  292 (1‘” 

Dcpt 1 9 9 7 ) ;  see also Caldwell v Guiri1cy.- .Haft ,  L . L . C . ,  55 A D 3 d  a t  

Plaintiffs o p p o s e  Urban  A s s o c i a t e s ’  m o t i o n  w i t h  t h e  g e n e r a l  

a s s e r t i o n  t h a t  n o t h i n g  i n  Urban A s s o c i a t e s ’  a u t h o r i l y  u n d e r  i t s  

con t r a c t a s ma n a g i n g a g e  n t \ \  p re  c 1 u d e s I’ d i r e  c t r e s p o n s i 13 i 1 i t y f o r 

i n s p e c t i o n ,  m a i n t e n a n c e ,  r e m e d i , a t i o n  arid r o o f  repair. However as 

Urban Associates i n d i c a t e s  i n  r e p l y ,  p u r s u a n t  t o  i t s  c o n t r a c t  a s  
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managing agent, i L  did riot have complete autho.city to undertake 

any repairs or a1L:erations in the h u i l t l i n g  involving an 

expendiLure over $2,500, other Lhan f o r  emergency repairs or 

repairs to comp1.y with a governmental notice or order, neither of 

which were involved h e r c .  See Management Agreement, at 2. 

Urban Associates also submits the testimony of Sal Panico, 

the director of construction for Lhe sponsor until approximately 

2001 or 2002, who stated in response to the questjon \ \do you know 

what responsibili ty, if any, Urban Associates h a d  f o r  addressing 

P e n t h o u s e  !d’s water irifiltral:i.on complaints?” ‘’1 don’t believe 

they had any.” Deposition of Sal Panico, April 20, 2004, at 62- 

63. 

Plaintiffs have failed to show t.hat t h e y  were an intended 

beneficiary of the Management Agreement, that Urban Associates 

carried o u t  any affirmative acts of negligence, or that Urban 

Associates had corriplete and exclusive control of the building or 

that it, in fact, undertook the work to remedy the various alleged 

leaks. 

Thus, plaintiffs’ cause of action for negligence fails. 

Pri va t e Nuisance 

“[Olne is subject to liability for a private nuisance j , f  his 

conduct is A legal cause of the invasion of the interest in the 

private use and enjoyment of land and such invasion i s  (1) 

j-ntenti o n a l  and unreasonablc, (2) negligent or reckless, or (3) 
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a c t i o n a b l e  u n d e r  t h e  r u l e s  gover-rii ng  1 i a b i . l i t y  f o r  a b n o r m a l l y  

d a n g e r o u s  c n n d i L i o n s  o r  a c t i v i i . i e s .  " C o p a r t  Indus. v C o n s o l i d a t e d  

Eclison Co. of N . Y . ,  41 NY2d 564, 569 (1977). 

Here, a s  Urban A s s o c i a t e s  a r g u e s ,  t - h e r e  ar.e no  a l l e g a t i o n s  

t h a t  i t s  c o n d u c t  w a s  i n t e n t i o n a l ,  or t h a t  i t  engaged  i n  abr ior rna l ly  

d a n g e r o u s  c o n d u c t  or a c t i v i  t j . es .  '1'0 t h e  e x t e n t  t h a t  p l . a i n t i f f s  

alleye p r i v a t e  n u i s a n c e  b a s e d  on n e y l i g e n c c ,  

i s  d u p l i c a t i v e  of  t h e  f o u r t h  c a u s e  of  a c t i o n  f o r  n e g l i g e n c e  arid 

must be d i s m i s s e d .  

N e g l i g e n t  M i  srep resen ta ti 011 

lrhe c a u s e  of a c t i o n  

\\A c l a i m  f o r  n e g 1 , i y e n t  m i s r e p r e s e n t a t i o n  r e q u i r e s  t h e  

p l a i n t i f f  t o  d e m o n s t r a t e  (1) t h e  e x i s t e n c e  01 a special o r  

p r i v i t y - l i k e  r e l a t i o n s h i p  impos i -ng  a d u t y  on  t h e  d e f e n d a n t  to 

i m p a r t  c o r r e c t  i n f o r m a t i o n  t o  t h e  plaintiff; ( 2 )  t h a t  t h e  

i n f o r m a t i o n  w a s  j n c o r r e c l : ;  and  ( 3 )  r e a s o n a b l e  r e l i a n c e  on t h c  

i n f o r m a t i o n . "  J.A, 0, A c q u i s i t i o n  Gorp* v Stavilsky, 8 N Y 3 d  144, 

148 (2007). 

C i t i n g  M i r a n d i  v 210 W .  19"' St. Coridoniinium (248 A D 2 d  198 

[lSt Dept 19981 ) ,  Urban A s s o c i a t e s  a r g u e s  t h a t  t h i s  case  i n v o l v e s  

a n  o r d i n a r y  b u s i n e s s  r e l a t i o n s h i p  where  a b u y e r  and  s e l l e r ,  b o t h  

r e p r e s e n t e d  by  c o u n s e l ,  n e g o t i a t e d  an a r m s - l e n g t h  purchase of  an  

a p a r t m e n t ,  a n d  n o t  o n e  j .nvolvir ig  a s p e c i a l  r e l a t i o n s h i p  

a p p r o a c h i n g  t h a t  of  p r i v i t y .  

P l a i n t i f f s  h a v e  n o t  shown t h a t .  a n y  s p e c i a l  r e l a t i o n s h i p  
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existed with Urban Associates on which a ncg1.i genl i  

misrepresentation claim could be based. Moreover ,  plaintiffs fail 

to even address their cl airn f o r  negl. i yerit misrepresentation in 

their opposition to Urban AssociaLes' motion for summary judgmcnt.. 

Their claims for negligent misrepresentation a r e ,  therefore, 

dismissed. 

MOTION SEQUENCE NUMBER 020 

In mot.ion s e q u e n c e  020, defendant New York Urban Property 

Management Corp. (New York Urban) moves for an order granting 

summary judgment and dismissing plaintiffs' claims a y a i n s t  it on 

the basis t h a t  N e w  York U.rrban was no l o n g e r  the managing aqent for 

the  condominium located at T w o  Columbus Avenue when plaintiffs 

purchased t1iei.r apartment. 

The amended complaint alleges that plaintiffs purchased thei.r 

apartment in or about June 1999, arid t h a t  New York Urban was the 

property manager f o r  the building until on or about April 30, 

2002. Plaintiffs assert t h r e e  causes of action a g a i . n s t  New York 

Urban, private nuisance (third cause of action), negligence 

(fourth cause of action) and neyligcnt misrepresentation (fifth 

cause of action). Plaintiffs allege that water infiltration into 

the unit. has caused darnaye to the unit, that r e p a i r s  undertaken by 

defendants required to remedy the problem have been inadequate, 

and that at various times after plaintiffs moved i n t o  their 

apartment, defendants f a l s e l y  represented to them that the water 

27 

[* 28]



i n f i l t r a t i o n  would b e  a d d r e s s e d  and t h a t  p l a i n t i f f s  r e l i e d  on 

t h o s e  r e p r e s e n t a t i o n s .  

On A p r i l  6 ,  1 9 9 9 ,  N e w  York IJr-ban e n t e r e d  i n t o  a condorriinium- 

managcment c o n t r a c t  w i L l - 1  t h e  Condominium Board of  Marlagers o f  T w o  

Columbus Avenue, t o  a c t  a s  managing aqen t  for t h e  Condominium. 

N e w  York Urban s u b m i t s  title l h t h  Amendment t o  t h e  0 f f e r i . n g  E’lan, 

d a t e d  A p r i l  2 2 ,  1 9 9 9 ,  p u r s u a n t  t o  which  Ur-ban A s s o c i a t e s ,  L.L.C. 

was s u b s t i t u t e d  for New York Urban as t h e  managing  agent:. 

Af f i r r r i a t ion  i n  Suppo. r t  of  C h a r l e s  D. C o l e ,  Jr., Exh.  D .  N e w  York 

Urban also s u b m i t s  t h e  d e p o s i . t i o n  o f  P e t e r  P e r a c c h i o ,  c o - d i r e c t o r  

of management a t  Urban A s s o c i a t e s ,  which s u c c e e d e d  N e w  York Urban 

as managing a g e n t  who s t a t e d  t h a t  “ N e w  York Urban P r o p e r t y  

Management C o r p .  is d i s a p p e a r i n g  and  a11 t h e i r  p r o p e r t i e s  a r e  

b e i n g  managed b y  Urban A s s o c i a t e s .  

V i d e o t a p e d  d e p o s i L i o n  of  P e t i e r  P e r a c c h i o ,  A p r i l  1 9 ,  2 0 0 4 ,  a t  13,  

Exh. E t o  Cole A f f i r m a t i o n .  P e r a c c h i o  f u r t h e r  t e s t i f i e d  t h a t ,  i n  

2 0 0 7 ,  N e w  York Urban was a d e f u n c t  company. 

P e r a c c h i o ,  November 7 ,  2 0 0 7 ,  a t  6 8 ,  Exh.  F t o  Co le  A f f i r m a t i o n .  

See 

I t  ’ s  just a c o r p o r a t e  change  - ” 

D e p o s i t i o n  o f  P e t e r  

Oppos ing  N e w  York U r b a n ’ s  m o t i o n ,  p l a i n t i f f s  c i t e  Schurnacher 

v R i c h a r d s  S h e a r  Co. (59 N Y 2 d  2 3 9  [1983]), and a r g u e  t h a t  a 

managing  a g e n t ’ s  p r i n c i p l e  a s s e t s  are i t s  management con t r ac t s  a n d  

t h a t ,  t h e r e f o r e ,  t h e r e  i s  a q u e s t i o n  o f  s u c c e s s o r  l i a b i l i t y  t h a t  

p r e c l u d e s  summary j u d g m e n t .  Schumacher i s ,  kowcver ,  i n a p p o s i t e ,  

f o r  t h e r e ,  t h e  q u e s t i o n  was w h e t h e r  a successor  company may be 
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s u e d  f o r  i n j u r i e s  r e s u l . t i n g  from 1.he d e f c c t - i v e  d e s i g n  and  

m a n u f a c t u r e  of  a machi ne made b y  i t s  p r e d e c e s s o r  company. Here ,  

i n  c o n t r a s t ,  p l a i n t i f f s  s e e k  t o  sue a p r e d e c e s s o r  company for 

wrongs a l l c g c d  t o  have occurred a f t e r  i t  ceased b e i n g  managing 

a g e n t  f o r  t.he b i i i l d i n y  . 

P l a i n t i f f s  f a i l  t o  s u b m i t  a n y  e v i d e n c e ,  o r  r a i s e  any  q u e s t i o n  

of facL Lo c o n t e s t  New York U r b a n ' s  e v i d e n c e  t h a t  i t s  role a s  

managing a g e n t  ceased p r - i o r  to p l a i n t i f f s  ' p u r c h a s e  o f  t h e i  r 

apartment a n d  pr ior -  L o  Lhe wrongs a l l e g e d  i n  t h e  amended 

compla j .n t .  The.refore, N e w  York U r b a n ' s  mo t j  on f o r  summary 

judgment  d i . s m i s s i . n y  t h e  amended c o m p l a i n t  i s  g r a n t e d .  

MOTION SEQUENCE NUMBER 021 

I n  rno t ion  :;eyuenc:e number 0 2 1 ,  second t h i r d - p a r t y  d e f e n d a n t  

L .  Martonc & Sons  ( M a r t o n e )  moves, p u r s u a n t  t o  C P L R  3 2 1 2 ,  f o r  an  

o r d e r  g r a n t i n g  summary judgment  i n  i t s  f a v o r  a n d  d i s m i s s i n g  t h e  

s e c o n d  t h i r d - p a r t y  c o m p l a i n t  of  s econd  t h i r d - p a r t y  p l a j . n t i f f  Bov i s  

Lend Lease  LMB, Inc. (Bovis). 

I n  1 9 9 8 ,  Mar tone  c o n t r a c t e d  w i t h  Bov i s  t o  p e r f o r m  r o o € i n g  and  

w a t e r p r o o f i n g  work a t  2 Columbus Avenue. 

N e  gl i g en c e 

I n  the second  third-party c o m p l a i n t ,  Bov i s  a s s e r t s  c a u s e s  o f  

a c t . i o n  a g a i n s t  Mar tone  f o r  c o n t r a c t u a l  a n d  common-law 

i n d e m n i f i c a t i o n ,  c o n t r i b u t i o n ,  and  b r e a c h  of  contract for f a i l u r e  

t o  p r o c u r e  i n s u r a n c e  c o v e r a g e  f o r  R o v i s .  
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T h e  r o o f ,  which  Martorie i .r- ist .al leci  or1 t o p  o f  a c o n c r e t e  s l a b ,  

c o n s i s t e d  of a n  u n d e r 1  a y  m a t e r i a l  c o n s i s t i n g  of i n s u l a t i o n  b o a r d  

a n d  a v a p o r  b a r r - i e r ,  t h e n  roofing m a t e r i a l  ( a n  EPDM m a t e r i a l )  arid 

above  t h a t ,  o n e  o r  t w o  l a y e r s  o . E  s t iyrofoam o r  expanded  p o l y s t - y r e n e  

i n s u l a t i  o n ,  L i l t e r  f a b r i c ,  s t o n e  b a l l a s t  a n d / o r  c o n c r e t e  p a v e r s .  

D e p o s i t i o n  of N i c h o l a s  Markone, a t  2 8 .  The roofj .r iy membrane was 

made up  o f  t e n - f o o t  wide r o i l s  which a r e  seamed t o g e t h e r .  w i t h  an 

a d h e s i v e  s e a l a n t .  S e a l j . n g  t h e  seams was p a r t  of  ttie roof 

i n s t a l l a t i o n  c a r : r i e d  o u t  by M a r t o n e .  Id .  a t  3 0 .  

On Sep tember  1 4 ,  1 9 9 9 ,  a f t e r  Lhe roof was i n s t a l . l e d ,  Martone 

was p a i d  i n  f u l l  f o r  i t s  w o r k  by B o v i s .  Then, on Sep tember  21., 

1 9 9 9 ,  t h e  roof  was i n s p e c t e d  b y  a n  employee of C a r l i s l e  SynTec 

I n c .  ( C a r l i s l e ) ,  t h e  m a n u f a c t u r e r  of t h e  r o o f i n g  s y s t e m ,  w h i c h  

approved  t h e  i n s t a l l a t i o n  of t h e  roo f  a n d  g r a n t e d  t h e  p r o p e r t y  

owner a t e n - y c a r  war r - an l -y .  See 1 n s p e c t i . o n  R e p o r t / R e p a i r  For 

W a r r a n t y .  

A c c o r d i n g  t o  Mar t -one ,  i.n 2 0 0 5 ,  s i x  y e a r s  a l t e r  ttie i n i t i a l  

i n s t a l . L a t i o n  o f  t h e  r o o f ,  it was contac ted  by  B o v i s  t o  discuss t h e  

i s s u e  of  l e a k s  at. 2 Co1.urnbus Avenue. Mar tone  con t . ends  t h a t  

“ t h e  predorni.ntlriI. f e e l i n g  among t h e  t r a d e  p r o f e s s j o n a l s  was t h a t  

any  l e a k s  were n o t  comi.ny f rom t h e  roof, a n d  t h e  i n v e s t i g a t i o n  

r e v e a l e d  n o t h i n g  t o  i n d i c a t e  t h a t  t h e  roof  w a s  compromised i n  a n y  

way.”  Memorandum of  Law S u b m i t t e d  i n  Support o f  L .  Mar tone  & 

S o n ’ s  Motion f o r  Summary Judgment ,  a t  4. 
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N o n e t h e l e s s ,  i n  2 0 0 6 ,  Mar tone  agreed  to install a second  

membrane, a c c o r d i n g  t o  N i c h o l a s  Mart-one, “ i n  a g o o d  I a i t h  e f fo r t . .  

t.o m a i n t a i n  b o t h  good rei-ations arid to put: a p o s i t i v e  f o o t  

f o r w a r d . ”  N i c h o l a s  Mar tone  Dep., a t  60. 

Martone  a r g u e s  t h a t ,  s i nce  t h e r e  i s  no  cvidence t h a t  i t s  w o r l c  

c a u s e d  the  w a t e r  i n f . i l . t r a t i o n  i n L o  t h e  Caldwells ’ a p a r t m e n t ,  

summary judgment  s h o u l d  be grar i t .ed i n  its f a v o r  antl t h e  second  

t h i r d - p a r t y  c o m p l a i n t  d i s m i s s e d  a g a i n s t  it. 

M a r t o n e ’ s  p o s i t i o n  i s  undermined  by the testimony of Rj-chard 

Murphy, d i r e c t o r  of  c o n s t r u c t i 0 r . i  for t h e  sponsor f r o m  2 0 0 2 - 2 0 0 7 .  

Murphy t e s t i f i e d  that he i n s p e c t e d  t h e  Caldwells ’ apa rkmen t  i n  

2 0 0 5 ,  and  o b s e r v e d  evi .der ice  of  c e i l i n g  leaks i n  t h r e e  a r e a s ,  t h e  

k i t c h e n ,  t h e  l i v i n g  room antl t h e  c o r r i d o r  t o  t h e  m a s t e r  bedroom. 

Accord ing  t-o Murphy, t h e  s h e e t r o c k  i n  t h e  three areas w a s  opened 

up and h e  could see t h e  s l a b  above t h e  a p a r t m e n t  c c i l i n g .  

D e p o s i t i o n  of  R i c h a r d  Murphy, a t  103-104. He f u r t h e r  s t a t e d  that 

h e  saw s t a i n i n g  on  t h e  k i t c h e n  s l a b  and  saw a l e a k  i n  the l i v i n g  

room slab. Id. at 1 0 4 - 0 5 .  He t - c s t i f i e d  t h a t  when h e  i n s p e c t e d  

t h e  r o o f ,  though h e  did riot h a v e  a f i r m  c o n c l u s i o n  a b o u t  t h e  

s o u r c e  of  t h e  l e a k s ,  i t  was his “assumpt i .on”  that t h e  s e a l i n g  of 

the membrane w a s  compromised i n  one  or Lwo l o c a t i o n s .  Td. a t  1 1 9 .  

Accord ing  t o  Murphy, Martorie a g r e e d  t o  r e p a i r  t h e  s e a m s ,  b u t  a f t e r  

the attempt.ecl  r e p a i r ,  t h e r e  was s t i l . l  water i n f i l t r a t i o n .  Id. a t  

3.19-122. Murphy t h e n  d i r e c t e d  B o v i s  t o  r e p l a c e  t h e  roof, and i n  
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discussions with Bovis and Martone, Martone agreed to replace the 

cntire r o o f .  Id. aL 1 2 3 - 1 2 4 .  According L o  Murphy, Rovis d i d  the 

work to expose the rnernbrarle and Martione installed an additional 

membrane o v e r  the cxisti rig one. Id. at. 125. Murphy tcst ified 

that after the second  membrane was installed there wcre no 

additional I . e a k s .  Id. at 126. 

Carlisle's 1999 approval of the roof installation 

notwithstanding, Murphy's testimony raises questions of f a c t  

regarding whether the ceiling leaks, which were discovered in 

2005, resulted from Martone's w o r k .  

Comni VI - I  -,[,a w Indcmn i fi (:a t i  011 

Citing T r u m p  V i l .  S e c t i o n  3 ,  In(:. v NCW York  S t a t e  Hous. F i n .  

Agency (307 A D 2 d  891 [l''t Dept 2003]), Martone seeks dismissal of 

Bovis' s c1.aims f o r  common-law indemnification, argui.ng that 

common-law indemnification is not a v a i - l a b l e  where the party 

s e e k i n g  indemnification actua1.l.y participated tu some degree in 

the wrongdoing. Quoting 2 7  V . i s t a  F e e  Assoc. v Teachers Ins. and  

A n n u i L y  Assn .  of Am. (259 AD2d at 80), Martone argues that in 

o r d e r  to obtain common-law indemnification, Bovis must have 

"delegated exclusive responsibility €or the duties g i v i n g  rise to 

the loss" to Martone. Martone contends that Bovis d i d  not 

del-egate exclusive responsibility for the roofing work, quoting 

the following provision, among others, of the contract between 

Bovis arid 2 Columbus A s s o c i a t e s ,  LLC, pursuant to which Bovis was 
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work.. ."  (Deposition of Steven Ruggcrio, at 3 8 ) ,  t h o u g h  Ruggcrio 

also testified khat the inspections were also to chcck on the 

qual.ity of the finished work. Id. at 38-39. Thus, Martone 

contends that if there were defects in the  roofing work, it was 

because Bovis failed to carry out its duties of oversight and 

supervision. 

In response, Bovis quotes the Court of Appeals in Broderick v 

Cauldwell-Wingate Co. (301 NY 1.82, 187 [ N S O ] )  stating that: 

[ a ] t  common l a w ,  a general contractor is not responsible 
€or the independent. negligent act of h i s  subcontractor, 
and it. is t r u e  that the mere retention of the power of 
general. supervision to see that the o v e r - a l . 1  work 
proceeds properly and to co-ordinate the actions of 

3 3  

reyui. r e d  to : 

3 . 3 . 3 0 :  Generally oversee, supervise and monitor the 
Work of thc Contractors and I.he deliveries and 
installat-ion of materi a1 and equiprnerit to protect Owner 
against: defects and deficiencies i.n the Work; stop and 
cause correction of Work and/or reject Work which is not 
in compliance wil .11  thc Contract. D0cumcnt.s; notify 
Architect of any W o r k  of which Construction Manager 
bclieves is not in compliance w i t h  the Contract 
Documents, and upon rejection of the Work by the 
Ar-chitect, s t o p  and require correction of said Work. 

Contract between Bovis arid 2 C o l u r n h u s  Associat-es, LLC, § 3 . 3 . 3 0 .  

Rclying or1 the testimony of Steven Ruyg i . e ro ,  vice president, 

project executive of Bovis, Mart-one contends that Rovi s had three 

employees who were responsible to carry out Bovis's oversight and 

supervisory responslbi.litics. According to Kuggiero's testimony, 

however, the purpose of the inspections carried o u t  by the Bovis 

employees was "mostly to expedil-e the completion of tihe punch-list 
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s e v e r a l  s u b c o n t r a c t o r s  or] t_he s i t e  w i l l  riot n r d i n a r i  1.y 
c a s t  him i n  damages for t he  r i e y l i g e n c c  of a n y  o f  t h e  
l a t t e r  [ c i t a t i . o r i s  orni.tt.ed1 . 

F u r t h c r m o r c ,  " [ a ]  c o n t - r a c t .  f o r  c o n s t r u c t - i o n  work w i t h  a 

g e n e r a l  c o n t r a c t o r  or  cor1s t ruc i : ion  manager  i s  noL,  i n  i t s e l f ,  

s u f f i . c i e n t  t o  e s t a b l i s h  t-hal. t h e  g e n e r a l  c o n l r a c t o r  or 

c o n s t r u c t i o n  manager  a c t u a l l y  s u p c r v i - s e d  or had d i r e c L  c o n t r o l "  

o v e r  t.he work which  u l t i m a t e l y  damaged t h e  p l a i n t i f f .  McCarthy v 

Turner Cnnstr., I I I C . ,  2 4  Misc 3d 1245(A), *4, 2009 NY Sl.ip Op 

51889(U) (Sup C t ,  N Y  Coun ty  2009), a f I d  7 2  AD3d 539  (IL'' Dept 

2 0 1 0 ) .  

T h e  c o u r t  n o t e s  t h a t  M a r t o n e  seeks t o  r e l y  on t h e  c o n t r a c t  

between B o v i s  and  Two Columbus A s s o c . ,  L L C ,  and n o t  t h e  c o n v r a c t  

be tween Bov i s  and M a r t o n e ,  t o  c s t a b l i s h  t h a t :  B o v i s  ma inLa ined  

c o n t r o l  o v e r  t h e  w o r k  i n  q u e s t i o n ,  A s  t h e  p r o p o n e n t  o f  a m o t i o n  

f o r  summary judgmen t ,  i t  i s  M a r t o n e ' s  b u r d e n  t o  e s t a b l i - s h  t h a t  

Bovis actually supervised arid c o n t r o l l e d  M a r t o n e ' s  work t o  s u c h  a 

d e g r e e  that- Mar tone  was n o t  e x c l u s i v e l y  r e s p o n s i b l e  f o r  t h e  

r o o f i n g  w o r k ,  such lhat common-law i n d e m n i f i c a t i o n  would b e  

p r e c l u d e d .  T h a t  it h a s  f a i l c d  t o  d o .  M a r t o n e ' s  m o t i o n  f o r  

summary judgment  i s ,  t h e r e f o r e ,  d e n i e d  w i t h  r e s p e c t  t o  t h e  c l a i m  

of  common-law i n d e m n i f i c a t i - o n .  

Contra ct ual I n d m n i f  i ca t i  on 

Martone a r g u c s  that thc p r o v i s i o n  f o r  i n d e m n i f i c a t i o n  i n  i t s  

c o n t r a c t  w i t h  B o v i s  r u n s  a l o u l  o f  G e n e r a l  O b l i g a t i o n s  Law 5 5- 
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322. 1 , wtii ch p r . o h i . h i t s  an agreement to inderririify a party €or its 

own negligence. See Itri Brjck & Concre te  Corp.  v Retna C a s .  & 

Sur. Co., 0 9  N Y 2 d  ‘186 (1997) . 

The indernr1j.f.i c a t i  on provision in the contract: at issue 

provides: 

11.1: To the maximum extent permitted by law, Contractor 
hereby assumes t.he ent-ire responsibility and liability 
for any and all damage (direct or consequential) arid 
injury (including death), of any kind or nature 
whatsocver, to all persons, whether or not ernp1,oyees of 
Contractor, a n d  to a l l .  pr-operty and business or 
businesses, caused by, r-esul.tirig from, arisi.ny out of I 

or occurri-ng in connection with (i) t h e  Work; (ii) the 
performance or intended performance of the Work; (iii) 
the performance or failure to perform the Contract; or 
(iv) any occurrence which happens in or about the area 
where the Work is being performed by C o n t r a c t o r ,  either 
directly or through a subcontractor, or while any of the 
Contractor’s property, equipment or personnel is in or 
about said area. 

Trade Contr.act, Article 11, 5 11,1, at 14. 

Where an indemnification clause contains limiting language 

such as that cont.ai.ned in s e c t i o n  11.1 ( “ [ t l o  the maximum extent 

permitted by law”), the clause has been held n o t  to violate 

General Obligations L a w  5 5322.1. See C a b r e r a  v B o a r d  of E d u c .  

of City o.f N . Y . ,  33  A D 3 d  641., 643 (2d Dept 2006) (indemnilication 

permitted “to the fullest extent permitted by law”); see also 

Jackson v C i t y  of N e w  Y o r k ,  38 A D 3 d  324 ( Igt  Dept 2007), citing 

D u t t o r i  v C h a r l e s  P a n k o w  Bldrs., Ltd., 296 A D 2 d  321 (lL” Dept 2002). 

Martone’s argument thaL the indemnification p r o v i s i o n  in the 

contract violakes the General Obligations Law fails. 
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C o n t r i b u t i o n  

R e l y i n g  or1 t h e  f a c t s ,  amnnij o t h e r s ,  t h a t  i n  Sep tember  1'399, 

B o v i s  p a i d  Martoric i n  f u l l  and C a r l i s l e  approved the  i n s t - a l l a t i o n  

of  t h e  roof, t h a t  Mar tone  w a s  n o t  n o t i f i e d  of a n y  problem w i t h  t h e  

r o o f  u n t i l  2 0 0 5 ,  and t h a t  B o v i s ' s  i n i t i a l  i n v e s t i g a I 3 o n s  o f  t h e  

c a u s e  o f  the leaks d i d  riot r e v e a l  i s s u c s  w i t h  the r o o f ,  Martone 

c o n t e n d s  t h a t  B o v i s  c a n n o t  e s l zab l i sh  t h a t  Mar tone  was n e g l i g e n t  OL' 

t h a t  a n y  damage t o  t h e  C a l d w e l l s '  a p a r t m e n t  was c o n n e c t e d  t o  

M a r t o n e ' s  work. T h e r e f o r e ,  a c c o r d i n g  t o  Mar tone ,  i t  c a n n o t  b e  

h e l d  l i a b l e  for c o n t r i b u t i o n .  See  Trump Vil. S e c t i o n  3 ,  Inc. v 

New York S t a t e  I-lous. E ' i n .  A q e i i r y ,  307  AD%d a t  8 9 6  ( " ' t h e  

c o n t r i b u t i n g  p a r t y  mus t  h a v e  had a p a s t  i n  c a u s i n g  o r  augmen t ing  

t ihc  i n j u r y  for which  c o n t r i b u t i o n  i s  sought' [ c i t a t i o n  o m i t t e d ]  " )  . 

I n  l i g h t  o f  Murphy ' s  t e s t i m o n y  r e g a r d i n g  t h e  h i s  b e l i e f  t h a t  

problems w i t h  t h e  s e a l  c a u s e d  t h e  leaks a n d  the f a c t  t h a t  t h e  

Leaks sllopped when the a d d i t j  o n a l  membrane w a s  i n s t a l l e d  b y  

Mar tone ,  q u e s t i o n s  o f  facL e x i s t  r e g a r d i n g  possible n e g l i g e n c e  by 

Mar tone  - 

Breach o f  C o n t r a c t  

Bovis  a s s e r t s  a c a u s e  o f  a c t i o n  f o r  b r e a c h  of  c o n t r a c t ,  

a l l e g i n g  t h a t  Mar tone  f a i l e d  t o  p r o c u r e  i n s u r a n c e  c o v e r a g e  € o r  

Bov i s ,  a s  r e q u i r e d  by  t h e  c o n t r a c t .  S u b m i t t i n g  a copy of  t h e  

c e r t i f i c a t e  of  j -n su rance  l i s t i n g  L e h r e r ,  McGoverrl, Bovis, I n c .  a s  

a n  a d d i t i o n a l  insured, Martone contends, t h a t  B o v i s ' s  c a u s e  of 
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a c t i o n  f o r  b r e a c h  of  cont.ract_ m u s t  )IC dismissed. 

A p a r t y  must  b e  named on the f a c e  o f  t h e  i n s u r a n c e  p o l i c y  1.0 

be c n t i . t l e d  t o  c o v e r a g e .  Moleon v Krcisler B u r g  F1o .nnan  G e r i .  

C o n s t r .  Co., I n c . ,  304 A D 2 d  337  ( lXt Dept 2 0 0 3 ) .  A c e r t i f i c a t e  o f  

i n s u r a n c e  i s  i . r i s ; u f f i c i e n t  t o  e s t a b l i s h  i n s u r a n c e  c o v e r a g e  w h e r e  

t h e  p o l i c y  d o e s  n o t  namc t h e  p a r t y .  

be a b l e  t o  prove t h a t  

Rov i s ,  however ,  i t  has f a i . l e d  t o  carry i t s  b u r d e n  of  c s t a b l i s h . i n g  

t h a t  i t  p r o c u r e d  i n s u r a n c e  for B o v i s  f o r  t h e  p u r p o s e s  of  i t s  

mokion f o r  surnmary j u d g m e n t .  

Id. Martone may u l t i m a l r e l y  

i t  d i d  p u r c h a s e  i n s u r a n c e  c o v e r a g e  f o r  

Finally, Mar tone  a l t e r n a t i . v e 1 . y  a r g u e s  t h a t  e v e n  i f  i t  fails 

o n  its m o t i o n  f o r  summary j u d g m e n t ,  t h a t  t h e  q u e s t i o n  of darnages 

rnust be l i m i t e d  t o  damages a l l e g e d  t o  have  o c c u r r e d  between Augus t  

31, 2 0 0 5 ,  when i t  r e c e i v e d  n o t i c e  t h a t  t h e  roo f  was l e a k i n g ,  u n t i l  

t h e  membrane was r e p l a c e d  i.n 2 0 0 6 .  Because  B o v i s  a p p e a r s  t o  a g r e e  

t h a t  damages mus t  be s o  l i m i t e d ,  

t he  f a c t u a l  basis for M a r t o n e ' s  a r g u m e n t .  Sce A f f i r m a t i o n  of  

David M .  Reeve i n  O p p o s i t i o n  t o  I,. Martone  & Sons, Inc.'s Motion  

for Summary Judgment ,  513 ( " S u f f i c e  i t  t o  s a y ,  once t h e  scams were 

r e p a i r - e d  a n d  t h e  second membrane was i n s t a l  led, t h e  damage c a u s e d  

b y  Lhe l e a k s  e m a n a t i n g  from e l s e w h e r e  i n  t h e  a p a r t m e n t ,  

t h e  window w a l l  and  t h e  TJVAC u n i t s ,  c a n n o t  be a t t r i b u t a b l e  t o  

Mar tone .  Hut damage t h a t  rcsul tecl p o s t - n o t i c e  and  p r e - r e p a i r  can 

h e .  " )  

i t  i s  n o t  n e c e s s a r y  t o  r e l i t e r a t e  

such as 
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MOTION SEQmNCE NUMBER 022 

The amended compl . a in t  e s s e n t i a l l y  a l l . eyes  t h a t .  d e f e n d a n t s  T w o  

Columbus Avenue Condominiurn, t h e  R e s i d e n t i a l  Board  o f  Managers  of 

Two Columbus Avenue arid t h e  Condominium Board o f  Managers  of Two 

Columbus Avenue ( c o l l e c t i v e l y ,  t h e  Condominium d e f e n d a n k s )  f a i l e d  

t o  p r o p e r l y  remedy a n d / o r  r e p a i r  c o i i s t r - u c t i  on  d e f e c t s  i n  t h e  

h u i l d i . n g ,  which  r e s u l t e d  i n  s u b s t a n t i a l  w a t e r  darnage t o  t h e  

C a l d w e l l s '  apa r tmen t . ,  c a u s i n g  p r o p e r L y  damage arid l o s s  of  q u i e t  

en joymen t  to t h e  C a l d w c l l s ,  and personal i n j u r y  t o  p l a i n t i f 1  C1.ara 

C:al.dwell and  l o s s  o f  c o n s o r t i u m  t o  John C a l d w e l l .  P l a i n t l i f f s  

a s se r t  c a u s e s  of a c t i o n  for b r e a c h  of contract ( f i r s t  c a u s e  of 

a c t i o n )  , p r i v a t e  n u i s a n c e  ( t h i r d  c a u s e  o f  a c t i o n )  , n e g l i g e n c e  

( f o u r t h  cause of a c t i o n ) ,  a n d  n e g l i g e n t  m i s r e p r e s e n t a t i o n  ( f - i f t h  

c a u s e  of a c t i o n )  * 5  

De fendan t  T w o  Columbus Avenue Condominium moves,  p u r s u a n t  t o  

CPLR 3 0 2 5  ( b ) ,  for a n  order g r a n t i n g  it l e a v c  t o  amend i t s  answer  

t o  t h e  amended complaint :  j.n o r d e r  t o  respond to t h e  f i r s t  cause o f  

a c t i o n  f o r  b r e a c h  o f  c o n t r a c t ,  and  t h e  Condominium d e f e n d a n t s  seek 

l e a v e  t o  amend t h e i r  a n s w e r  t o  t h e  amended c o m p l a i n t  t o  r e s p o n d  to 

p a r a g r a p h  8 0  o f  t h e  l o s s  of c o n s o r t i u m  c la i rn .  P l a i n t i f f s  c o n s e n t  

t o  t h e  r e q u e s t  01 t h e  Condominium t o  f i l e  a n  amended a n s w e r  w i t h  

respect  t o  t h e  f i r s t  c a u s e  of  a c t i o n ,  s o  t h a t  a s p e c t  of t h e  m o t i o n  

' See f o o t n o t e  1, s u p i - a ,  r e g a r d i n g  t h e  n o  l o n g e r  a s s e r t e d  
s i x t h  cause o f  a c t i o n  f o r  l o s s  of  c o n s o r t i u r n .  
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is moot. 

The Condominium defendants also move, pursuant to CPLR 3211 

and 3712, for summary judgment dismissing t . h e  first,' third, 

€ourth, and fifth causes of action; pursuant: to CPLR 3211 and 3212 

(e), for partial summary judgment dismissing the personal i n j u r y  

and 1.0~s of consorti.urn claims, or alternatively, f o r  a hearing 

pursuant to Frye v U n i t e d  States, 293 F 1013, supra;  and, pursuant. 

to 3211 arid 3212, granting summary judgment clismissi ng plai.xitiffs' 

prayer for re l . ief  for attorneys' fees from the Condominium 

defendants. 

'l'he building at 2 Columbus Avenue is a condominium containing 

b o t h  commercial. and residential u n i ( : s .  Defendant Two Columbus 

Avenue Condominium (the Condominium) j.s an unincorporated 

association of condominium unit_ owners. The Resideritial Board of 

Managers is a board of managers, consisting of five persons 

elected by the residential unriti owners, that represents the owners 

of residential units in t-he building, and the Condominium Board of 

Managers is the board of rnanagers consisting of the five members 

of the Residential Board of Managers and two persons from the 

separate board of managers se1.ected for the commercial unit in the 

building. 

The first: cause of acti.on was previously dismissed as tu 
the Residential Board and t h e  Condominium Board in the d e c i s j . o n  
of Justice Harold Beel.er d a t e d  October  17, 2003, t h u s  this motion 
addresses the cause of acLion as asserted against the Condominium 
association. 

(1 
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B r e a c h  of C o n t r a c t ,  Neg.1.igei-iue arid P r i v a t e  N u s i a n c e  

In support 01 l ihe i r  mot : . . iu r i ,  t h e  Condominium defendants subrn i  t 

t h e  a f f j d a v i t s  of Gabriel A. Sara (Sara), the President of the 

Residential Board of Managcrs (Residential Board)  f o r  the 

Condominium from June 29, 1999 t - h r o u g h  December 4, 2001, and 

Kobert V. Mazzola (Mazzola), a member of the Residential Board  

from 2000 Lo t he  present. 

According to Sara, when Lhe Residential Board of Managers was 

first elected in 1999, because t h e  building's Sponsor still held 

unsold shares for the b u i l . d i r i y ,  i . t  exercised its right to appoint 

three members of t.he five-member board. All three were employees 

of Urban Associates, T. , .L .C . ,  the managing agent for the b u i - l d i n g .  

When the Sponsor's remaining shares i r i  the building were s o l d ,  a 

special election Lor t h e  Residential Board was held in December 

1999, and five residential unit owners were selected to be 011 the 

b o a r d .  

Sara states t h a t ,  from the beginning of the life of the 

Condornini.um, he received cornpla in ts  from numerous unit owner-s, 

including p l a i  nti,ffs, which, he concluded, were related to the 

original construction of the building, and not to routine 

maintenance. According to Sara, it is the responsibility of the 

Board of Managers to set policy for the well-being of the entire 

condominium community and n o t  jus t  individual. owners, and the 

Board of Manage.rs concluded hhal-. the  Sponsor's c o n s t r u c t i o n  team, 
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some of which  were s t . i l1  a c l l i v e l y  working  on  the b u i l d i n g ,  

Condominium, 

t h e  Sponsor  s h o u l d  b e  r e s p o n s i b l e  f o r  t he  costs of  t h e  w o r k .  S a r a  

n o t e d  t h a t  i n  [:he O f f e r i n g  P l a n  for t .he condomi-nium, 

had  set a s i d e  o n l y  a modes t  amount of money i.n t h e  c a p i t a l  r e s c r v e  

f u n d .  

o w n e r s ,  i n c l u d i n g  t h e  C a l d w e l l s ,  t o  p r e s s u r e  thc S p o n s o r  

c o n c e r n i n g  t h e i r  v a r i o u s  comp1a in t . s .  

September  2 0 0 0 ,  t h e  Board o f  Managers h a d  become f r u s t r a t e d  with 

t h e  S p o n s o r ‘ s  l a c k  o f  s u c c e s s  a t  r e m e d i a t i n g  t -he  v a r i o u s  

c o n s t r u c t i o n - r e l a t e d  p rob l . ems .  I t ,  t h e r e f o r e ,  r e t a i n e d  Heitman & 

A s s o c i a t e s  a s  a n  i n d e p e n d e n t  e n g i n e e r i n g  f i r m  t o  represent  t h e  

Board w i t h  respec t  t o  c o n s t r u c t i o n - r e l a t e d  c o n c e r n s ,  i n c l u d i n g  

p r e p a r i n g  a d e t a i l e d  r e p o r t  c o n c e r n i n g  t h e  c o n d i t i o n  of t h e  

b u i l d i n g  a n d  a t t e n d i n g  a n  a n n u a l  m e e t i n g  of  u n i t  owners t o  d i s c u s s  

t h e  c o n s t r u c t i o n - r e l a t e d  c o n c e r n s ,  

h i r e d  a s e p a r a t e  e n g i n e e r ,  J o h n  Flynn ( F l y n n ) ,  t o  i n s p e c t  t h e  

b u i l d i n g  a n d  p r o v i d e  a r e p o r t  o f  h i s  i n s p e c t i o n .  

t h a t  t h e  p rob lems  of  w a t e r  i n f i l t r a t i o n  i n  t h e  b u i l d i n g  “acose 

f r o m  t h e  o r i g i n a l  d e s i g n  and c o n s t r u c t i o n  o f  the b u i l d i n g  ( n o t  

r o u t i n e  m a i n t e n a n c e  a n d  r e p a i r  p r o b l e m s )  a n d  were m a t t e r s  t h a t  

s h o u l d  b e  c o r r e c t e d  by t h e  Sponsor a n d  its c o n s t r u c t i o n  t eam.”  

A f f - i d a v i t  o f  John  J. E’lynn, P . E . ,  9[ 8. 

n o t  t h e  

s h o u l d  do t h e  work t o  c o r r e c t  t h e  d e f e c t s ,  a n d  t h c l t  

the Sponsor  

S a r a  a l s o  s t a t e d  that h e  h a d  e n c o u r a g e d  i n d i v i d u a l  un . i t  

Sara i n d i c a t e d  t h a t  by 

The Board o f  Managers  also 

E’lynn c o n c l u d e d  

F i n a l l y ,  t h e  Board h i r e d  t h e  law firm of Wolf, H a d e l s t e i n ,  
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A d l e r ,  

c o u n s e l  t o  1:hc Board a n d  t o  advise t h e  Board conccrning the 

p o s s i b l e  t . e r r n i n a t i o n  of t h e  mariaginq a g e n t ,  Urban A s s o c i a t e s ,  arid 

t o  a d v i s e  t h e  Board concerni n q  t h e  Condominium' s p n s s i b l c  c o u r s e s  

of  act . i .on r c g a r d i n q  t h e  Sponsor. 

Freeman & H e r t z ,  LT,P (A t t -o rney  S t u a r t  S a f t ) ,  t o  act a s  

A c c o r d i n g  to B o a r d  member Mazzola ,  a€lser  Sara departred from 

t h e  R e s i d e n t i a l  Boa rd ,  t h e  board c o n t i n u e d  i t s  p o l . i c y  o f  p u r s u i n g  

t h e  Sponsor  t o  correct t h e  c o n s t . r u c t i . o n - , r c l a ~ e d  d e f e c t s .  AS p a r t  

of t h a t  approach, in Augus t  2 0 0 3 ,  t h e  Board a u t h o r i z e d  i t s  

a t t o r n e y  t o  s e e k  t h e  a s s i s t a n c e  of  t h e  N e w  York S t a t e  A t t o r n e y  

G e n e r a l  's o f f i c e ,  which  r e g u l a t e s  condominiums, in p u r s u i n g  t -he 

Sponsor  w i t h  r e s p e c t  t o  t h e  r e m e d i a l  work i n  the b u i l d i n g .  

s t a t u t e  of  l i m i t a t i o n s  f o r  € i . l i n g  a c i v j . 1  a c t i o n  w a s  a p p r o a c h i n g ,  

t h e  Board also a u t h o r i z e d  i t s  a t t o r n e y  t o  file a n  Frlction a g a i n s t  

t h e  Sponsor and t o  p u r s u e  a t o l l i n g  a g r e e m e n t ,  

A s  t h e  

w h i c h  h e  did. 

In s h o r t ,  the Condominium d e f e n d a n t s  a r g u e  t h a t  t h e y  d i d  riot 

i g n o r e  t h e  Caldwell's c o m p l a i n t s ,  b u t  rather, made a judgment  t h a t  

t h e  best way o f  a p p r o a c h i n g  t h e  many c o n s t r u c t i o n - r e l a t e d  problems 

i n  t h e  b u i l d j - n g ,  i n c l u d i n g  t h o s e  of t h e  Caldwells, was t o  p r e s s u r e  

the Sponsor t o  c a r r y  o u t  t h e  r e m e d i a l  work w i t h  t .he  c o n t r a c t o r s  

t h a t  had worked on t h e  building frorn t h e  o u t s e t .  

d e f e n d a n t s  a r g u e  t h a t  under t h e  p r i n c i p l e s  e s t a b l i s h e d  by t h e  

Court of Appeals .i.n Matter of Levandusky  v Orie  F i f t h  A v e .  A p t .  

Co.rp. 

The Condominium 

(75 NY2d 530 [1990]) arid 40 W. 67':'' St. Gorp, v P u l l m a i l  (100 
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NY2d 147 [2003]), this court m u s t  a p p l y  the busincss judgmcnt rule 

to the C o r i d o r n i r i i . u m  defendants ’ decisions to pressure the Sponsor 

with respect to remediat.i.ng thc construct-related defects in the 

building, raLher t - h a n  carrying out the remedial work t-hemselves. 

Under that rule, judicial inquiry into thc decisions of the Board 

of Managers is proliibited where the decisions are “‘taken in good 

faith and .in the exercise of honest judgment in the lawful and 

legitimate furtherance of corporate purposes.’” Mattcr of 

L e v a n d u s k y  v One FiIl.11 Avc. A p t .  Gorp-, 75 N Y 2 d  A t  538 (citation 

omitted). 

‘l’hough plaintiffs do n o t  allege [.hat: the decision:; of the 

Board of Managers were not taken in good faith or in the honest 

exercise in judgment, they rionetheless argue that Levandusky  and 

P u l l m a n  are inapplicable to this case, which alleges breach of 

contract, negligence and nuisance. According to plaintiffs, 

“[tlhc o n l y  t h i n g  these authorities would empower Movants to do is 

defend a claim, i f  it had been made in 1999, that they made a poor 

dec i s ion  on how to respond to the leaks, a n d  prevent the court 

from intervening. That has nothing to do w i t h  plaintiff’s claims 

here that the common elements were defective arid Movants failed in 

their duty to cure tihose defects.” Affirmation of Richard P a u l  

Stone, In Opposition To The Motion Of The Condominium And Its 

Boards, YI 29. 

Plaintiffs appear to concede ,that the business judgment rule 

43 

[* 44]



wou1.d a p p l y  t o  an i n i t i a l  d e c i s i o n  of- the Condom; nium d e f e n d a n t s  

t h a t  leaks i n  thc bui  l d i n g  r e s u l t e d  f rom c o n s t r u c t i - o n  d e f e c t s  and  

t h a t  t h e y  s h o u l d  be r e m e d i e d  by t h e  Sponsor. 

to a g r e e  t h a t  t h e  l e a k s  t h a t  o c c u r r e d  i n  t h e i r  a p a r t m e n t  in 2000 

a n d  a g a i n  in 2 0 0 5  were the r e s u l t  o f  d e f e c t s  i n  t h e  d e s i g n  a n d  

c o n s t r u c t i o n  o f  b k c  b u i l d i n g  (see Amendcd C o m p l a i n t ,  ¶ 2 6  [ “ T h i s  

water i n t i - l t r a t i o n  w a s  c a u s e d  b y  d e f e c t i . v c  c o n s t r u c t i o n  a n d / o r  

d e s i g n  o f  the B u i l d i n g  i n v o l v i r ~ g  t he  R e s i d e n t i a l  a n d / o r  G e n e r a l  

Common E l e m e n t s ” ]  ) . They n o n e t h e l e s s  c o n t e n d  t h a t  t h e  d e c i s i o n s  

of t h e  Condominium d e f e n d a n t s  t h a t  t h e  S p o n s o r ,  

Condominium i t s e l f ,  

r e m e d i a l  w o r k  t o  a d d r e s s  t h o s e  l e a k s ,  s h o u l d  n o t  b e  c o v e r e d  b y  t h e  

b u s i n e s s  judgment  r u l e .  

P l a i n t i f f . . ;  a l s o  seem 

r a t h e r  t h a n  t h e  

s h o u l d  b e  r e s p o n s i b l e  to c a r r y  o u t  t h e  

It i s  h a r d  110 see how t h e  b u s i n e s s  judgment  r u l e  would a p p l y  

t o  a 1993 d e c i s i o n  by the C o r i d o m i n i u m  d e f e n d a n t s  t h a t  t h e  S p o n s o r  

should u n d e r t a k e  t o  f i x  t h e  l e a k s ,  b u t  not a p p l y  t o  l a t e r  

d e c i s i o n s  t h a t  t h e  S p o n s o r  s h o u l d  r e m a i n  r e s p o n s i b l e  f o r  c a r r y i n g  

o u t  t h e  r e m e d i a l  w o r k  t o  fix t h e  o r i g i n a l  

may have  d e v e l o p e d  l a t e r .  I n  e s s e n c e ,  p l a i n t i f f s  s e e m  t o  c o n t e n d  

t h a t  b e c a u s e  t h e  Sponsor was not i n i t i a l l y  s u c c e s s f u l  i n  f i x i n g  

t h o s e  l e a k s ,  t h e  d e c i s i o n  of t h e  Condominium t o  c o n t i n u e  to 

p r e s s u r e  t h e  S p o n s o r  t o  remedy I:tic d e f e c t s  i s  not p r o t e c t e d  by the 

b u s i n e s s  judgment  r u l e .  

I.eaks arid l e a k s  which  

However, t h e s e  a r e  j u s t  t h e  s o r t  of d e c i s i o n s  t h a t  t h e  
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L e v a n d u s k y  c o u r t  i n d i c a t e s  m u s t  he  p r o l - e c t e d  f rom j u d i c i a l  

s c r u t i n y .  A s  t h e  Court o f  A p p e a l s  s t a t e d  i n  Levandiusky, 

t h e  c o o p e r a t i v e  o r  coridominium a s s o c i a t i o n  i s  a 
q u a ~ i - y o v e r n m c n t - - " a  l i l - t l e  d c r n o c r a t i c  sub s o c i c t y  of 
n e c e s s i t y .  " T h e  p r o p r i e t a r y  l e s s e e s  o r  condominium 
owners  c o n s e n t  t o  be g o v e r n e d ,  i n  c e r t a i n  % , e s p e c t s ,  by  
t h e  d e c i s i o n s  of  a b o a r d .  L i k e  a m u n i c i p a l  govcrnrnent ,  
..;uc:h g o v e r n i n g  b o a r d s  a r e  r c s p o n s i b l e  f o r  r u n n i n g  (:he 
d a y - t o - d a y  a L € a i r s  of t h e  c o o p e r a t i v e  arid t o  t h a t  e n d ,  
o f t e n  h a v e  broad powers  i n  a r e a s  t h a t  r a n q e  llrom 
f i . r ianc ia1  d e c i s i o n m a  k i n g  t o  prornul .ya t ing  r e g u l a t i o n s  
r e g a r d i n q  p e t s  arid p a r k i n g  s p a c e s .  

Id. at 536 .  The C o u r t  a p p l i e d  the b u s i . n e s s  judgmen t  r u l e  t o  b o a r d  

d e c i s i o n s ,  c o n c l u d i r i g  t .ha t  " t h e  c h o s e n  s t a n d a r d  of revj e w  s h o u l d  

n o t  unde rmine  t h e  purposes f o r  which  t h e  r e s i d e n t i a l  c o r m u n i t y  arid 

i t s  g o v e r n i n g  s t r u c t u r e  were f o r m e d :  p r o t e c t i o n  o f  t h e  i n t e r e s t  of 

t h e  e n t i r e  c o r m u n i t y  of r e s i d e n t s  i n  a n  e n v i r o n m e n t  managed by t h e  

b o a r d  f o r  t h e  common b e n e f i t . "  Id. a t  5 3 7 .  F u r t h e r m o r e ,  t h a t  

s t a n d a r d  mus t  he applied, e v e n  i f  t h e  d e c i s i o n s  t u r n  o u t  t o  be 

unwise o r  i n e x p e d i e n t .  Id. at 5 3 8 .  

D e c i s i o n s  r e g a r d i n g  t h e  p e r f o r m a n c e  of m a i n t e n a n c e  a n d  

r e p a i . r s  a r e  w i t h i n  t h e  s c o p e  o f  a u t h o r i t y  o f  t h e  Condominium 

d e f e n d a n t s  and  a r e  s h i e l d e d  from j u d i c i a l  r e v i e w  u n d e r  t h e  

b u s i n e s s  judgrrient rulc. K ~ i i ~ a d  v 136 E. G 4 t h  St. C o r p . ,  254 A D 2 d  

110 ( 1 ' l t  Dept 1 9 9 8 ) ;  see a.1.so P a r k e r  v Marylin, 56 A D 3 d  3'74 (l''t 

Dept 2 0 0 8 )  ( a p p l y i n g  Jevandusky t o  c o o p e r a t i v e  board's d e c i s i o n s  

r e g a r d i - n g  costs, means ,  a l l o c a t i o n  and methods  employed i n  making 

r e p a i r s  t o  a b u i l d i n g )  ; B1uiribei-g v A.Il>icocco, 12 Misc 3d 1045, 

1 0 5 0  (Sup C t ,  N a s s a u  Coun ty  2 0 0 6 ) .  
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To the extent that plaintif-fs a r g u e  t h a t  the business 

judgment rule i.s riot available t i c  the Condomini.urn ;1s opposed to 

the dcfcndant Boards of Managers, ilke c o u r t  notes that: the 

defendant i .n  Levandusky  was t.he cooperativc association, rather 

than the board of the cooperati.vc, and, thus , t.he principle 

established in Ill-iat case is clearly a v a i l . a h l e  to the C o r i d o m . i . r i i u r n  

as well as its Boards of Manaqcrs .  S e e  a l s o  Skouras v V i c t o r i a  

Hall Condoiiiini~~rn, 7 3  AD3d 902 (2d Dept 2010) (dismissing act j .on for 

breach of fiduciary duty and conversion against condominium and 

condominium board based upon  business judgment rule). 

Finally, the business judgment rule applies to thc dccisions made 

by the  Condominium defendants even where the p l a i n t i f f s  are 

claiming property damages and damages for personal injury. See 

Kleinrrian v Point S e a l  Res toxa t ion  C O L - p . ,  267 A D 2 d  430 (2d Dept 

1999) (in actiorl to recover darnages for injury to property, 

decision of the condorrii.nium board  of directors to hire a 

particular contractor to r ep lace  the roof is protected by the 

business judgment rule) ; Skouras v V i c t o r i a  Hall Condominium, 7 3  

A D 3 d  902, supra (rejecting damage claim f o r  conversion when 

condominium "booted"  plaintiff's car pursuant to board's newly 

established parking rules) . 

Thus, the Condominium defendants motion f o r  surrlmary judgment 

dismissing the first, third, and fourth causes of action is 
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g r a n t e d . ’  

W i t h  r e s p c c t  t o  [:he f i f t h  c a u s e  o f  a c t i o n  f o r  n e g l i . g e n t  

mi . s r ep resen ta t . j . on ,  p l a i n t i f f s  allege t h a t  “ t h e  d e f e n d a n t s  and/or- 

t h e  i r r e p  r e s e n  t a t i ve s f-a 1 s c 1 y r e p  re s e n t  e d a ncl a s s u r  e d p 1 a i n  t i € f s 

t h a t  p r o p e r t y  clamage a n d  water i n f i l t r a t i o n  i.ssue.7 i n  t h e  U n i t  

would b e  a d d r e s s e d  and Iihal. t h e  p rob lem of  w a t e r  i n f i l t r a t i o n  

would be  c o r r e c t e d  and  r e s o i v e d . ”  Amended Comp1,aint ‘li 7 2 .  

I n  t h e i r  r e s p o n s e s  t o  t h e  b i l l  o f  p a r t i c u l a r s ,  p l a i n t i f f s  

i d e n t i f y  Peter  J. P e r a c c h i o ,  Urban A s s o c i a t e s  p r o p e r t y  manager ,  

and  Sal. P a n i c o ,  the S p o n s o r ’ s  d i r e c t o r  of  c o n s t r u c t i o n ,  a s  h a v i n g  

made such s t a t e m e n t s .  See B i l l  o f  P a r t i c u l a r s ,  ¶ 8 .  

S p e c i f i c a l l y ,  p l a i n L i f f s  s t a t e  t h a t :  

Or1 Sep tember  13 ,  1 9 9 9 ,  P e t e r  J .  P e r a c c h i o ,  Urban 
A s s o c i a t e s ’  property manager ,  a s s u r e d  M s .  C a l d w e l l  t h a t  
“every s t e p  a v a i l a b l e ”  was being t a k e n  t o  c o r r e c t  t h e  
w a t e r  i n f i l t r a t i o n  i n t o  PHB a n d  t h a t  h e ;  t h e  S p o n s o r ’ s  
D i r e c t o r  of C o n s t r u c t i o n ,  M r .  S a l  P a n i c o ;  a n d  U r b a n ’ s  
B u i l d i n g  Manager ,  Mehrdad Ncmazzee  werc “ a l l  of  u s  
commi t t ed  t o  c o r r e c t i n g  t h e  w a t e r  i n f i l t r a t i o n  p r o b l  e m .  ” 

I d .  P l a i n t i f f s  a l s o  a s s e r t  that i n  a l e t t e r  t o  u n i t  owners  d a t e d  

O c t o b e r  1 2 ,  1 9 9 9 ,  P e r a c c h i o  

-’ The c o u r t  n o t e s  t h a t  i n  h i s  d e c i s i o n  d a t e d  O c t o b e r  1 7 ,  
2 0 0 3 ,  J u s t i c e  Haro1.d B .  Beeler  d i s m i s s e d  t h e  f i r s t  c a u s e  of  
a c t i o n  f o r  breach of c o n t r a c t  as t o  t h e  R e s i d e n t i a l  Board and t h e  
Condominium Board on t h e  basis that p l a i n t i f f s  h a v e  o f f e r e d  no 
e v i d e n c e  t h a t  t - h e  t w o  Boa rds  a r e  p a r t i e s  t o  a c o n t r a c t  w i t h  
p l a i n t i f f s ,  s t a t i n g  t -ha t .  t h e  O f f e r i n g  Plan a n d  By-Laws  l a y  o u t  
r e s p o n s i b i l i t . i c s  of  t h e  h o a r d s  b u t  a r e  n o t  c o n t r a c t s .  Tha t  
r e a s o n i n g  applies e q u a l l y  t o  t h e  Condominium a s s o c i a t i o n  a n d  t h u s  
t h e  f.i.rst: cause o f  a c t i o n  i s  dismissed on t h a t .  b a s i s  a s  w e l l .  
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r e p o r t e d  t h a t  t h e  m a n u f ~ ~ c t u r c r  o f  t h e  b u i l d i n g  windows 
would p e r f o r m  f i e l d  t c s t s  t o  a d d r e s s  c o m p l a i n t s  o f  r a i n  
s e e p i n g  t h r o u g h  t h e  windows.  In a d d i t i o n ,  he 
m i s r e p r e s e n t e d  t h a t  t h e  HVAC m a n u f a c t u r e r  h a d  a p p a r e n t l y  
deterrri i ,ned t h a t  a repIacerneriL p a n  for t h e  window w a l l  
u n i t s  w o u l d  s 0 1 . v e  I_he ILeindency o f  t h e s e  units t o  d r i p  
c o n d e r i s a t i o r i  or i to  apart.rneriI: f l o o r s .  

Id. I n t - e c e s t i n g l y ,  p l  aintiff:; also s t a t e  t h a t  “ IJ rban  LAssociates J 

m i s r e p r e s e n t e d  t o  t h e  Board a n d  p l a i n t i f f s  t h a t  l c a k s  had b e e n  

rcmcdicd  and  s t o p p e d  i.n U n i t s  o f  Unit. Owners w h o  had t h r e a t - c n e d  t o  

s i l e  1:he Board .  ” IC?!. 

Accord ing  t o  S a r a ,  Urban Assoc ia t .es  w a s  h i r e d  b y  t h e  Sponsor, 

r a t h e r  t h a n  t h e  Condominium, under a L h r e e - y e a r  c o n t r a c t  t o  be 

managing a g e n t  f o r  t h e  Condominium arid 1.0 provide s e r v i c e s  t o  t h e  

Board .  Thus, il: i s  riot c l e a r  i f  Urban Associates was t h c  agent of 

t h e  Sponsor  or of  [:he Condominium. 

Thc o n l y  p c r s o n  m e n t i o n e d  i n  t h e  response t o  t h e  b i l l  o f  

p a r k i c u l a r s  r e g a r d i n g  n e g l i g e n t  m i s r e p r e s e n t a t i o n  t h a t  w a s  hired 

b y  1.he Condominium d e f e n d a n t s  i s  S t e w a r t  S a f t ,  c o u n s e l  t o  t h e  

Board. The r e s p o n s e  s t a t e s  t h a t  h e  “ r e p o r t e d  a n  J a n u a r y  2 ,  2 0 0 1 ,  

t h a t  h e  had  m e t  w i t h  t h e  r e p r e s e n t a t i v e  of t h e  S p o n s o r ,  Maggie 

B e r g i n ,  Dan Brodsky a n d  Peter P a r a c c h i o ,  a n d  d i s c u s s e d  t h e  l i s t  of  

c o m p l a i n t s  with t h e m .  Once a g a i n ,  t h e  Sponsor p r o m i s e d  ‘ f u l l  

c o o p e r a t i o n ’ ,  a l t h o u g h  no p r o g r e s s  was made i n  addressing t-lie 

p rob lems  i n  PHB.” Id. 

None of  Lke p e r s o n s  i d e n t i f i e d  b y  p l a i n t i f f s  a r e  members of 

the Residential B o a r d  o f  Managers  o r  the .Condomin ium Board of 
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Managers ,  nor  do p l a i n t i f  € 3  a l - l e y c  t h a t  a n y  m i s r e p r e s e n t a t i o n s  

were made by a n y  members o f  t he  Roarcl o f  Managers;  t h u s ,  

s t a t e m e n t s  c a n n o t  bc t ihe b a s i s  for a d i r e c t  cause of  a c t i o n  f o r  

n e g l i g e n t :  r n i s r c p r e s e n t a t i - o n  agai .nsL t h e  Board o f  Manage r s .  The 

on1.y q u e s t i o n  would be w h e t h e r  t h e  Boards  c a n  be he1.d r e s p o n s i b l e  

f o r  t h e  a l l e g e d  s t a t e m e n t s  o f  Saft o r  Urban Associa . l :es ’  employees 

t h e  

“A c l a i m  for n e q l i g c n t  m i s r e p r e s e n t a t i o n  r e q u i r e s  t h e  

(1) t h e  e x i s t e n c e  o f  a s p e c i a l  or p l a i n t i f f  t o  d e m o n s t r a t e  

p r i v i t y - l i k e  r e l a t - i o n s h i p  imposir lq  a d u t y  on the d e f e n d a n t  t:o 

i m p a r t  c o r r e c t  i n f o r m a t i o n  t o  t h e  p l a i n t i f f ;  

i n f o r m a t i o n  was i n c o r r e c t ;  and  ( 3 )  r e a s o n a b l e  r e l i a n c e  on t h e  

information. If  

148. 

( 2 )  t h a t  t h e  

J . A .  0. Acgujsition Corp. v Stavitsky, 8 N Y 3 d  at, 

The Condominium d e f e n d a n t s  a r g u e  t h a t ,  b e c a u s e  Urban 

A s s o c i a t e s  was h i r e d  b y  the S p o n s o r  t o  p r o v i d e  s e r v i c e s  t o  t h e  

Board ,  t h e  u n i t  owners w e r e  n o t  p a r t i e s  to t h e  contract, and t h e r e  

i s  no b a s i s  f o r  a special p r i v i t y - l i k e  r e l a t i o n s h i p  be tween  Urban 

A s s o c i a t e s  arid u n i t  owners  s u c h  a s  t h e  Caldwells. 

A s  t h e  Condominium d e f e n d a n t s  further c o n t e n d ,  t h e  s t a t e m e n t s  

i n d i c a t i n g  t h a t  efforts were  b e i n g  made t o  co r rec t  t h e  p rob lems  

can be more a c c u r a t e l y  c h a r a c t e r i z e d  as  s t a t e m e n t s  o f  r e a s s u r a n c e  

t h a n  s t a t e m e n t s  o f  f a c t .  

of f u t u r e  i n t e n t i o n s  r a t h e r  t .han s t a t e m e n t s  of e x i s t i . n g  f a c t ,  t h e y  

a r e  i n s u f f i c i e n t .  t o  s u p p o r t  a c l a i m  of n e g l i g e n t  

T o  t h e  e x t e n t  t ha t :  t h e y  a r e  s t a t e m e n t s  
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misrepresentation. Capricorn  .lriv:;. l I I ,  L. P. v C n u 1 B r a n d . s  InC. 

66 A D 3 d  409 (l'3t Dept 2009). 

With respect 1.0 the statement regarding the f i - e ld  tests to be 

t.her-e is no evidence performed by the manufacturer of lihe windows, 

t h a t  Lhat statement was a misrcpreseriLation. Nor is t h e r e  a n y  

evidence that the manufacturer di.d not report that t h e  replacement 

pan would solve the problem. The fact that thc manufacturer may 

have been proven  wrong does n o t  mean that Peracchi.0 misstated the 

company's belief that it had solved the problem. 

Furthermore, plaintiffs ' bill of particulars response 

continues, " [olnce again, the Sponsor promised 'full cooperation' 

although no proqress was made in addressing the problerris in PIIB. 

Mr. Peracchio failed to exercise objectivity with r ega rd  to 

di.vision of responsibi.1il-y as between himself and the Sponsor and 

caused a conflict of iritercst between thc Property Manager and the 

condominium." B i l l  of Particulars Response 8. This would suggest 

that even plaintifls question whether the Condominium would be 

r c s p o n s j  tile for Peracchio's statements, even assuming they 

provided a basis for a negligent misrepresentation claim. 

With respect to Saft's a 1  l e y e d  statement r e g a r d j . n g  the 

sponsor's promise of cooperation, there is no evidence that Saft .  

misrepresented what :  the Sponsor 5 a i . d .  T h u s  Saf t' 5: alleged 

statement does n o t  constitute a basis f o r  a negligent 

misrepresentation claim agai r l s t  the Condominium defendants. 
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'The c o u r t  a l s o  n o t c s  thal: p l . a i n t i f f s  h a v e  f a i l e d  t o  r e s p o n d  

t o  t h e  Condomirii urn defendants ' m o t i o n  t o  d i s m i s s  t h e  n e g l i g e n t  

m i s r e p r e s e n t a t i o n  c l a i m s ,  and have  riot shown t h a t .  a s p e c i a l  

r e l a t i o n s h i p  e x i s t e d  b e t w e e n  Urban Associates a n d  p l a i n t i f f s  t h a t  

i s  r e q u i r e d  f o r  a cause of  a c t i o n  f o r  negl . iger i t  r e p r e s e n t a t i o n .  

For  a1.1. of  these r e a s o n s ,  p l a i n t i f f s '  cause of acCiori  f o r  

n e y l . i g c n t  m i s r e p r e s e n t a t i o n  i s  d i s m i s s e d .  

Pcrsontil Injury C.1.aiins 

F i n a l l y ,  t h e  Condomini urn d e f e n d a n t s  s e e k  d i s m i s s a l  of  C l a r a  

C a l d w e l l . ' ~  c la ims t h a t  she h a s  s u f f e r e d  p e r s o n a l  i n j u r y  a n d  

i l l n e s s  a s  a result of  e x p o s u r e  t o  mold i n  h e r  a p a r t m e n t .  

However, Clara C a l d w e l l ' s  c l a i m s  f o r  p e r s o n a l  injury, l i k e  John 

C a l d w e l l . ' ~  claims f o r  l o s s  o f  c o n s o r t i u m ,  a r e  m e r e l y  forms of  

damages which t h e y  s e e k  t o  r e c o v e r  i n  c o n n e c t i o n  w i t h  t h e  c a u s e s  

o f  a c t i o n  t h e y  have  a s s e r t e d .  S i n c e  t h e  motion f o r  summary 

judgment  of t h e  Condominiurn d e f e n d a n t - s  t o  d i s m i s s  t h e  c a u s e s  of  

a c t i o n  u n d e r l y i n g  t h o s e  c la ims  i s  g r a n t e d ,  lit i s  n o t  n e c e s s a r y ,  in 

t h i s  mo t ion  s e q u e n c e ,  f o r  t .he  c o u r t  t o  r e a c h  t h e  q u e s t i o n  of  

whe the r  e x p o s u r e  t o  mold c a u s e d  t h e  i . 1 . l nes s  a n d  i n j u r y  a l l e g e d  by 

C l a r a  Caldwcll. 

I n  any  case,  tzhe court n o t e s  t h a t ,  i n  c o n n e c t i o n  w i t h  C l a r a  

C a l d w e l l ' s  p e r s o n a l  i n j u r y  c l a i m ,  t h e  Condominium d e f e n d a n t s  and  

t h e  p l a i - n t i f f s  r e l y  on the same m o t i o n  p a p e r s  for t h i s  motion a n d  

f o r  mot ion  s e q u e n c e  number 0 1 6 .  S i n c e  t h e  court d i s m i s s e d  t h e  
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p e r s o n a l .  i n j u r y  c l a i m s  i n  mot;  o r 1  s e q u e n c e  number 0 1 6 ,  were i t  

n e c e s s a r - y  t o  r u l e  on t - h o s e  c:lairns: i n  this m o t i o n ,  the c o u r t  would 

r e a c h  t h e  same r e s u l l .  

MOTION SEQUENCE NUMBER 022 (CROSS MOTION) 

Tn mot ion  s e q u e n c c  number 0 2 2 ,  t h i r d - p a r t y  d e f e n d a n t  RSG 

C a u l k i n g  & W a t e r p r o o f i  rig, Inc.  (%G) cross-moves, p u r s u a n t  t o  CPLR 

3212, for a n  o r d e r  d i s r n i . s s i n g  t h e  f i r s t  cause o f  a c t i o n  (breach of  

c o n t r a c t  f o r  f a i l u r e  I.0 p r o c u r e  i n s u r a n c e ) ,  t h e  s e v e n t h  cause of  

a c t i o n  ( c o n t r a c t u a l  i n d e m n i f i c a t i o n ) ,  t h e  e i g h t h  cause of  a c t i o n  

(common-law i n d e m n i f - i c a t i o n )  , and t h e  n i n t h  c a u s e  of a c t i o n  

( c o n t r i b u t i o n )  of  t h e  t h i r d - p a r t y  c o m p l a i n t  

O n  J u n e  8 ,  1998 ,  R S G  e n t e r e d  i n t o  a Trade  C o n t r a c t  w i t h  

L c h r e r  McGovern B o v i s ,  I n c .  ( B o v i s )  to p e r f o r m  c a u l k i n g  work a t  

t h e  b u i l d i . n g  l o c a t e d  a t  Two Columbus Avenue, a s  s p e c i f i e d  i.n t h e  

Scope  of  Work a n n c x e d  t o  t h e  c o n t r a c t  and  the Drawings and 

Spec i . f i ca l : i ons  i d e n t i f i e d  i n  t h e  Scope  of  Work 

A c c o r d i n g  t o  R o b e r t  G u e r r e r i o ,  P r e s i d e n t  o f  RSG, 

RSG p e r f o r m e d  e x t e r i o r  p e r i m e t e r  caulking o f  me ta l  t o  
m a s o n r y  j o i n t s  a t  windows (where  t.he i n s t a l l . e d  m e t a l  s u b  
f r ame  of  window meets masonry )  a n d  AC u n i . t s  ( t h e  
p e r i m e t e r  o f  t h e  i n s t a l l e d  u n i t  where  it meets masonry). 
A l s o ,  R S G  c a u l k e d  t h e  b r i c k  t o  b r i c k  h o r i z o n t a l .  a n d  
v e r t i c a l  masonry j o i n t s  ( a r e a  o f  mortar i n  be tween  
b r i c k ,  b l o c k  o r  s t o n e )  and  copj.ng s t o n e s  d e p e n d i n g  on 
t h e  f i e l d  c o n d i t i o n s .  

RSG's s c o p e  o f  w o r k  d i d  no[. i n c l u d e  p e r i m e t e r  caulking 
of  curtain walls (also c a l l e d  wi-ndow walls). 

A f f i d a v i t  of  Robe,r t  G u e r r e r i o ,  4191 3 6r 4., see a l s o  D e p o s i t i o n  o f  
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Robert Gucrrerio, at l . / - l R ,  56; Deposition o f  Hcnry Marina, Lehrec 

McGovcrn Bovi.s, Inc., at 249 ( R S G  did the caulking or1 the masonry 

and the “regular punch windows”). RSG, did not, however ,  c a u l k  

the window wall/curtain wal 1. of the (:al.dwells’ apartment, PHB. 

See Marina Dep., at 250; see also Deposition of Gregory Krywosa, 

at 129 (Ki.ngs County was responsible for ext.erior caulking in area 

of window wall system). 

RSG sub1ni t .s  evidencc t h a t  t.hc Caldwells observed l e a k s  in 

their apartment within a few mont:hs of their closing. In 

particular, they observed a leak in the master bedroom where the 

two windows join (the window wall system). See  Letter of C l a r a  

Caldwell. to Sal Panico (director of construction for the s p o n s o r ,  

the B r o d s k y  Organization), dated September 13, 1999. In addition, 

a leak was observed in the ceiling. 

According to RSG,  novis requested RSG to assist with water 

testing o€ the entire building in September and October 1999, to 

determine the source of leaks throughout the building, and agreed 

that if RSG’s  work were not t h e  s o u r c e  of the l e a k s ,  RSG would be 

pai.d for its l a b o r  and equipment. Bovis ultimately reimbursed RSG 

f o r  t h e  extra work performed by RSG employees, because it was 

determined that RSG‘s work was not responsible for the leaks. 

Guerrerio Affidavit, ¶ 6 & 7; see also work tickets/invoices, Exh. 

E to affj-rmation of Denise M. B u s h ,  dated Fehruary 19, 2010. 

Rather, it was determined that the leak was in t .he  window wall 
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system. Marina Dep., at 323. 

R S G  asserts that, in August. 2000, it was again asked to 

assist in wate r  Lestiny, and again, it was determined that RSG’s 

work was not the  source of the leak:; and l7SG was reimbursed for 

its extra work. See Guerrerio A f f . ,  ‘II 9, work tickets/invoices, 

Exh, F to Bush Affirmation, s u p r a .  

N o r  was RSG found to be r-esponsih1.e f o r  or i n v o l v e d  with 

remedial. work involving l e a k s  related to the t a n k  a r e a  of the 

window wall sys t e r r i ,  Sec  Murphy Dep. at 112-116 (EFCO requested to 

arid did remediate tank-related leaks). 

Furthermore, according to Cuerrerio, at no time was RSG 

informed that its c a u l . k i n g  was defective, nor was it involved with 

the rerned, i .a l  efforts re1at:ed t o  the Caldwells’ apartment. 

Guerrerio Aff. q[7l 11 & 12. 

In short, RSG argucs that since iLs work was riot found to be 

responsib1.e for any of the l e a k s  i.n t-he Caldwells’ apartment, j.t 

was reimbursed for its involvement in water testing and was not 

asked  to do remedial w o r k ,  there 1.s no evidence that it was at 

f a u l t  with respect to a n y  of the leaks. Guerrerio Aff. ¶ 13. 

Pursuant to its contract with Bovis, R S G  agreed to indemnify 

the Owner (Two Columbus A v e .  Associates, LLC), the 

Architect/Enyineer (Schuman L i c h t - e n s t - e i  n Claman Afron Architects) 

and the Construction Marlayer (Lehrer McGoverri Bovis) f o r  any 

damage or injury sustained by them “caused by, “result-ed from, 
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/ I  a r i s i n g  o u t  of,” or “ o c c u r r i n g  in c o n n e c t i o n  w i t h ”  RSG’s w o r k .  

R S G  a r g u e s  t h a t  t h e  c o n t r a c t  di.d n o t  name t h e  t2h.i r d - p a r t y  

p l a i n t i f f s  T w o  Columbus Avenue Condomi.nium, The R e s i d e n t i a l  Board 

o f  Managers ,  The  Condominium 13oard o f  Managers ( c o l l e c t i v e l y ,  t h e  

Condominium d e f e n d a n t s ) ,  

o r  Urban A s s o c i a t e s ,  I , L C ,  and t h e r e f o r e ,  t h e i r  c l a i m s  f o r  

c o n t r a c t u a l  i n d e m n i f i c a t i o n  m u s t  be d i s m i s s e d .  

New Y o r k  Urb,an Property Management C o r p . ,  

RSG n e x t  argues t h a t ,  b e c a u s e  t h e r e  i s  n o  e v i d e n c c  t h a t  i t s  

work was responsible f o r  a n y  o f  t h e  l e a k s  j r i  t h e  C a l d w e l l s ’  

a p a r t m e n t ,  a n y  c l a i m s  f o r  c o n t r a c t u a l  i n d e m n i f i c a t i o n  b y  ‘Two 

Columbus Avenue A s s o c i a t e s ,  LLC,  a s  w e l . 1  2s c l a i . m s  for common-law 

i n d e m n i f i c a t i o n  a n d  c o n t r i b u t i o n  must  a l s o  be d ismissed .  

F i n a l l y ,  w i t h  r e s p e c t  t o  t h e  cause of a c t i o n  f o r  b r e a c h  o f  

c o n t r a c t  for i l a i l u r e  t o  p r o c u r e  i n s u r a n c e ,  R S G  a r g u e s  t h a t ,  a s  

w i t h  r e s p e c t  t o  t h e  c o n t r a c t u a l  i . n d e m n i . f i c a t i o n  c a u s e  of  a c t i o n ,  

i t  h a d  no  o b l i g a t i o n  u n d e r  i t s  c o n t r a c t  w i t h  Bovis t o  p r o c u r e  

i n s u r a n c e  for t h e  Condomini.um d e f e n d a n t s .  

t h r e e  r e m a i n i n g  t h i r d - p a r t y  p l a i n t l i f f s  

LLC,  Urban P r o p e r t y  Management Corp. a n d  Urban A s s o c i a t e s ) ,  RSG 

a r g u e s  t h a t ,  p u r s u a n t  to i t s  c o n t r a c t  w i t h  Bovis ,  

t o  c o v e r  t h e  owner a n d  i t s  a g e n t s  a s  a d d i t i o n a l  i n s u r e d s  w i t h  

r e s p e c t  t o  t h e  i n d e m n i . f i c a t i o n  p r o v i s i o n  of  t h e  c o n t r a c t .  RSG 

f u r t h e r  contel-Ids t h a t  because t h e r e  i s  n o  e v i d e n c e  t h a t  it. was 

r e s p o n s i b l e  f o r  t h e  l e a k s ,  its obliq.at : ion t o  i n d e m n i f y  t h e s e  

W i t h  r e s p e c t  t o  t h e  

(Two Columbus A s s o c i a t e s ,  

i t  was r e q u i r e d  
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t h i r d - p a r t y  p l a i n t i f f s  a n d ,  t h e r e f o r e ,  i t s  duty t o  p r o c u r e  

i n s u r a n c e  were n o t  t r i g g e r e d  a n d  no damages can  be e s t a b l i s h e d  by  

t h e  t h i r d - p a r t y  d e f e n d a n t s .  

' T h i r d - p a r t y  d e f e n d a n t  B o v i s K  o p p o s e s  KSG's m o t i o n  for summary 

judgment  d i s m i s s i n g  t h e  i n d e m n i t y  and  b r e a c h  of  co r iLrac t  c l a i m s  

a g a i n s t  i t ,  con tend i .ng  t h a t  Lhere  i s  a n  e v i d e n t i a r y  basis  for a 

j u r y  t o  f i . n d  t h a t  RSG n e g l i g e n t l y  p e r f o r m e d  i t s  c a u l k i n g  w o r k ,  

which a l l o w c d  water t o  p e n e t r a t e  t h e  C a l d w e l l s '  a p a r t m e n t .  

Bov i s  c o n t e n d s  t h a t  I s r a e l  B e r g e r  & A s s o c i a t e s ,  I n c . ,  which 

was h i r e d  t o  l e a d  t h e  i . n i t i a 1  i n v e s t i g a t i o n  i n t o  t h e  s o u r c e  of  t h e  

l e a k s ,  s u s p e c t e d  t h a t :  some of  t h e  c a u l k e d  exterior j o i n t s  for 

which R S G  was r e s p o n s i b l e ,  were  compromised.  D e p o s i t i o n  of  S t e v e  

R u g g i e r o ,  aL 1 6 1 ,  1 6 4 .  A c c o r d i n g  t o  B o v i s ,  duri .ng t h e  t e s t s  f o r  

l e a k s ,  t h e  slab e d g e  c o v e r  and  e x l i e r i o r  caulk j o i n t s  were removed 

and  r e p l a c e d .  Id. a t  1 6 3 .  A l though  RSG was n o t  i n v o l v e d  i n  

r e p a i r i n g  t h e  j o i n t s ,  i t  was r e s p o n s i b l e  f o r  caulking t h e m  d u r i n g  

t h c  c o n s t r u c t - i o n  p h a s e  of  t h c  p r o j e c t .  Id. a t  1 6 4 ,  1 6 6 .  

R e l y i n g  on t h e  t . es t i rnony of R i c h a r d  M u r p h y ,  d i r e c t o r  of  

c o n s t r u c t i o n  f o r  the  s p o n s o r  f rom 2 0 0 2 - 2 0 0 7 ,  Bov i s  f u r t h e r  

'' In i t s  a n s w e r  t o  t h e  t h i r d - p a r t y  c o m p l a i n t ,  Bov i s  a s s e r t e d  
a c r o s s  c l a i m  a g a i n s t  RSG and  t h e  o t h e r  t h i r d - p a r t y  d e f e n d a n t s .  
A l though  R S G ' s  m o t i o n  d i d  n o t  e x p r e s s l y  i n c l u d e  B o v i s ' s  cross 
c l a i m ,  i n  l i g h t  o f  B o v i s '  o p p o s i t i o n ,  t h a t  cross  c l a i m  w i l l  h e  
c o n s i d e r e d  as  p a r t  of  t h e  m o t i o n .  I t  a p p e a r s  t h a t  t h i r d - p a r t y  
p l a i n t i f f s  'l 'wo Columbus Assoc ia t . e s ,  LLC, Urban P r o p e r t y  
Management Corp .  a n d  Urban A s s o c i a t e s  have  n o t  opposed  RSG's 
c r o s s  m o t i o n .  
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c o n t e n d s  t h a t  R S G  was r e s p o n s i b l  t3 for :  c a u l k i n g  j o i n t s  i n  t h e  

w e s t e r n  p a r a p e t  w a l l  t h a t  were found  t o  be open arid w e r e  

c o n s i d e r e d  p o s s i b l e  s o u r c e s  o f  w a t e r  i n f i l t r a t i o n  - 

o€ R i c h a r d  Murphy, a t  202-204. 

See D e p o s i t i o n  

A l t h o u g h  B o v i s  c o n c c d e s  t h a t  RSG d o e s  n o t  a p p e a r  t o  b e  

r e s p o n s i b l e  for  t h e  m a j o r i t y  of 1.he damage t o  t h e  Ca l .dwe l l  s ' 

a p a r t m e n t ,  

w i t h  r e s p e c t  t o  w h e t h e r  RSG was n e g l i g e n t  w i t h  r e s p e c t  t o  a t  l e a s t  

some of i . t s  c a u l k i n g  work t h a t  d i d  r e s u l t  i n  l e a k s  i n  t h e  

C a l d w e l l s '  a p a r t m e n t .  S i n c e  RSG's m o t i o n  i s  b a s e d  on the 

c o n t e n t i o n  t h a t  i t s  work was f r e e  from n e g l i g e n c e ,  

t h a t  I I S G ' s  m o t i o n  for summary judgment  m u s t  be d e n i e d .  

l3ovri.s c o n t e n d s  t h a t  t h e r e  arc t r i a b l e  i s sues  of  f a c t  

Bov i s  c o n t e n d s  

Bov i s  further a r g u e s  that, as g e n e r a l  c o n t r a c t o r ,  i t  d i d  n o t  

c o n t r o l  RSG's means a n d  methods of  p e r f o r m i n g  i t s  w o r k  and  t h a t ,  

t h e r e f o r e ,  Bovis i s  not l i a b l e  for- t h e  a c t s  of RSG. Melbourne v 

N e w  Yor-k L i f e  Ins .  Co., 271 A D 2 d  2 9 6 ,  2 9 7  (lst Dept. 2 0 0 0 )  (\\As a 

g e n e r a l  r u l e ,  a p r i n c i p a l  i.s n o t  l i a b l e  f o r  t h e  a c t s  of 

i n d e p e n d e n t  c o n t r a c t o r s  b e c a u s e ,  u n l i k e  t h e  mas t e r - s e r v a n t  

r e l a t i o n s h i p ,  p r i i n c i p a l s  c a n n o t  c o n t r o l  t h e  manner  i n  which 

i n d e p e n d e n t  c o n t r a c t o r s  p e r f o r m  t h e i r  w o r k " ) .  

c o n t e n d s  t h a t  p u r s u a n t  to i t s  c o n t r a c t  w i t h  R S G ,  

i n d e m n i f i c a t i o n ,  and t h a t  RSG's f a i l u r e  t o  p u r c h a s e  i n s u r a n c e  

c o n s t i t u t e s  a b r e a c h  of  i t s  c o n t r a c t  w i t h  B o v i s .  

R o v i s  f u r t h e r  

it is e n t i - t l e d  t o  

I n  r e s p o n s e  t o  BOVIS'S a r g u m e n t s  c o n c e r n i n g  t h e  c a u l k i n g  o f  

s7 

[* 58]



the exterior joints, E G G  notes that R o v i s  relies solely on 

Ruggiero ' s testimony, a n d  c:onteritls that Bovi.2 mis-characterized 

Rugger-j.o's testimony by omitting portions of thc testimony. 

The following testimony of R u g g i e r o  concerning the RSG's 

r e s p o n s i b i l i - t y  f o r  problematic external c a u l k  joints w o u l d  appear 

to be, a t  best, speculative: 

Q. To your recollection do you recall there being any 
problems with the exterior caulk joints when you did 
this inspection? 

A. I di.dn't do t h e  i n s p e c t i o n s .  'I don't recall. 

Q. Okay. Well, w h e n  you were present during the l e a k  
investiyatiori, do you recall there being any  issues 
raised wj,th respect to the exterior c a u l k  joint? 

A. I couldn't - you know, from standj.ng only on the 
interior of a finished building, could not weigh in or 
pass judgment on the exteri-or, so.... 

Q. Okay.  

A. That's .C I wasn't involved. 

Q. Do you recall. anybody ever coming to you after the 
f a c t  to address any issues with the exterior caulk 
j oint s ? 

A. No. 

Ruggiero Dep. at 165. 

Furthermore, to the extent that Ruggiero's testimony, relied 

on by Bovis, suggests that RSG was responsible for caulking around 

the window wall system, Ruggerio indicated t h a t  he did not 

act-ually inspect the caulking, because he was inside the building 

during the tests. Ruggerio Dep. at 165. Moreover, his t - e s t i m o n y  
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is contradicted by that of Henry M a r i n a ,  the Dovi s represenLative 

who coordinated a l l  trade activities arid who testified that liSG 

did not p e r f o r m  any caulking o r 1  the window wall. system, but 

rather, only c a u l k e d  the punch windows. M a r i n a  Dep. at 250; see 

also Krywosa Dep. at 129 (Kings County was responsible for 

caulking of window wall system). 

Parti-cularly in light of the evidence submitted by H S G ,  

including the w o r k  tickets paid by Bovis after: the water testing 

in bot.h September-October 1999 and August 2000, suggesting that 

Bovis (1i.d n o t  believe that RSG was responsible for the leaks, 

Ruggiero's testimony is insufficient to raise a triable issue of 

fact regarding negligence by RSG.  

With respect to Bovis's argument concerning an open caulk 

joint on the western parapet wall, RSG cites the continuat-ion of 

Murphy's testimony, which indicated that the western parapet wall 

was not above Penthouse B. Murphy Dep., at 203. So again, B o v i s  

has failed to raise an issue of f a c t  sufficient to overcome I I S C ' s  

motion for summary judgment. 

The Condominium defendants a l s o  oppose RSG's motion for 

summary judgment, iricorporating by reference B O V ~ S ' S  opposition. 

The Condominium defendants also rely on the September 13, 1999 

letter of Clara Caldwell., which complains of l e a k s  in the window 

wall system and l e a k s  through the exte,ri ,or wall. However, a s  RSG 

has argued, -the water testing performed a f t e r  Clar-a Caldwell's 
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l e t t e r  d i d  n o t  f i n d  RSG r e s p o n s i b l e  f o r  t.he l e a k s .  Thus ,  

C a l d w e l l ' s  letter f a i l s  t o  r a i s e  a q u e s t i o n  of f a c t  whi .ch  c a n  

overcome RSG's c r o s s  m o t i o n  f o r  surnrnary judyment ,  and t:he molion 

i s  g r a n t e d .  

MOTION SEQUENCE NUMBER 023 

I n  mot ion  s e q u e n c e  number 0 2 3 ,  s e c o n d  t h i r d - p a r t y  d e f e n d a n t  

Cen t r . i . fuga l /Mechan ica l  A s s o c i a t e s ,  I n c .  ( C e n t r i f u g a l )  moves,  

pu r suan l :  t o  CPLR 3 2 1 2 ,  for a n  o r d e r  g r a n t i n g  summary judgment  i n  

i t s  f a v o r  a n d  d i s m i s s i n g  a l l .  o f  t h e  s e c o n d  t h i r d - p a r t y  c la ims  and  

c r o s s  c l a i m s  a g a i n s t  i t .  

C e n t r i f u g a l  was h i r e d  b y  Bovis Lend T,ease LMR,  Inc. ( B o v i s )  

t o  p r o v i d e  l a b o r ,  s e r v i c e ,  a n d  materials t o  i n s t a l l  HVAC u n i t s  

m a n u f a c t u r e d  by  Ice  Cap E n t e r p r i s e s  C o r p .  ( I c e  C a p ) .  I t  i s  

undisputed t h a t  C e n t r i f u g a l  i n s t a l l e d  t h e  sleeve f o r  t h e  a i r  

c o n d i t i . o n i n g  (HVAC) u n i t  i n  t h e  master bedroom o f  t h e  C a l d w e l l s '  

apartment-. a n d  p l a c e d  t h e  u n i t  i n  t h e  s l e e v e .  The s leeves  i n  the 

s e c o n d  bedroom, l i v i n g  a n d  d i n i n g  rooms were i n s t a l l e d  b y  s e c o n d  

t h i r d - p a r t y  d e f e n d a n t  M c N a l l y  Masory,  I n c .  

The s leeve  i n  t h e  window w a l l  s y s t e m  i s  one  continuous pi-ece 

o f  s h e e t  m e t a l ,  t h a t  w a s  f a s t e n e d  w i t h  sheet m c t a l  screws t h a t  

went  t h r o u g h  a f l a n g e  t h a t  w a s  p a r t  of  the s l e e v e  assembly arid was 

s e t  i n  a bed o f  <:].ear s i l i c o n e  s e a l a n t  t h a t  f a s t e n e d  t o  t h e  f rame 

of  the window. S u p p o r t  legs w e r e  t h e n  installed t o  g ive  t h e  

s l e e v e  p i t c h .  C a u l k i n g  was t h e n  t o  be applied b y  C e n t r i f u g a l .  
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Centrifugal p l a c e d  t:he IIVAC units 1nb.o the installed sleeves, 

both in the master bedroom a n d  t .ho other rooms in the C a l d w e l l s '  

apartment * Deposition of Henry Marina, d a t e d  3/27/08, at 159. 

Shortly after moving into their apartment, the Caldwells 

complained about leaks, some of w h i , c h  were i n  thc master bedroom 

in the a r e a  of the window wall system W A C  u n i t .  Their complaints 

continued into l_he summer of 2000. See Letters from C l a r a  

Caldwell to Mehrdad Nemazee and Sal Panico, Urban Associates, LLC, 

dated J u n e  7, 2000 and July 28, 2000. 

Centrifugal contends that there j.s no evidence that i t s  work 

was responsible for the leaks. To the c o n t r a r y ,  Centrifiqul 

asserts that on September 8, 2000, Gregory Krywosa, the Bovis 

employee involvcd with coordinating the repair of the problems, 

conducted water tests of the HVAC unit and sleeve in the 

C a l d w e l l s '  bedroom and found no leaks and moved on to other 

possible sources of the leaks. Krywosa concluded that water was 

accumulating on top of the course of b l o c k  u n d e r n e a t h  the window 

and entering thc room from there. Deposition of Gregory Krywosa, 

at 64-68. Previously, in a September 2, 2000 inspection, Krywosa 

found that water was coming from the HVAC unit's condensation pan 

and spoke  with Ice Cap, the manufacturer of the HVAC units, 

concerning a problem with the design of the condensation pan. 

Contemporaneous notes of Gregory Krywosa, a t  2. On Sept-ember 5, 

2000, Krywosa, and representatives of EE'CO, P a u l y ,  and Ice Cap 

See 
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r e t u r n e d  t o  t h e  C a l d w c l l  apar tmei - i t ,  removed t h e  s1.ab c o v e r  o u t s i d e  

of t h c  bedroom, removed t h e  caulk j o i n t  be tween t h e  top of t h e  

b l o c k  and boktom of  t h e  window, arid i n s t a l l e d  a n e w  d o u h l e - c a u l k  

j o i n t ,  and  r e p l a c e d  a n d  s e a l e d  t h e  s1.aI-I c o v e r ,  'They a1.so cleaned 

o u t  t .he  weep h o l e s  i n  t h e  window. Id. a t  2 - 3 .  Thus, a c c o r d i n g  t o  

C e n t r i f u g a l ,  t h e  R o v i s  employee  o v e r s e e i n g  the i n v c s t . i y a t i o n  of 

t h e  l e a k s  n e a r  t h e  HVAC u n i t ,  concl .uded t h a t  t h e  HVAC s l e e v e  was  

n o t  the s o u r c e  of t h e  p r o b l e m .  

Bov i s  o p p o s e s  C e n t r i f u g a l ' s  m o t i o n ,  c o n t e n d i n g  t h a t  t h e r e  are 

q u e s t i o n s  o f  f ac l :  which  p r e c l u d e  summary j u d g m e n t .  Bovis r e l i e s  

on  t h ree  i t e m s  o f  e v i d e n c e  t h a t  s u g g e s t  t h a t  t h e  l e a k  r e s u l t e d  

from an  i m p r o p e r l y  p i t c h e d  s l e e v e .  

I t  first r e l i e s  on  t h e  a f f i d a v i t  of Gabriel Sara, t h e  f i r s t  

p r e s i d e n t  of  t h e  c o n d o m i n i u m ' s  r e s i d e n t i a l  b o a r d  o f  m a n a g e r s ,  

Bov i s  q u o t e s  t h e  p o r t i o n  of  t h e  S a r a  a f f i d a v i - t  which i n d i c a t e s  

t h a t ,  f r o m  t h e  i n c e p t i o n ,  h e  had  r e c e i v e d  c o m p l a i n t s  from numerous 

u n i t  owners, i n c l u d i r i q  the  C a l d w e l l s ,  c o n c e r n i n g  t h e  air 

c o n d i t i o n e r s  a n d  l e a k s  and  d r a i n i n g  w a t e r  i n t o  t h e  a p a r t m e n t s .  

S a r a  s t a t e s  t h a t  h e  w r o t e  t o  t h e  b u i l d i n g  owner c o m p l a i n i n g  t h a t  

many of  t h e  IIVRC units were  n o t  f u n c t i o n i n g  p r o p e r l y  d e s p i t e  

r e p a i . r s  by  Ice-Cap t e c h n i c i a n s  a n d  stating t h a t  " [ t l h e  u n i t s  were  

supposed  t o  b e  s l i g h t l y  t i l t e d  outwards s o  any  c o n d e n s a t e  w a t e r  

o v e r f l o w  d r a i n s  o u t s i d e ,  however  t h e  m a j o r i t y  i s  [sic] n o t  t i l t e d  

at. 31.1 and  some arc t i l t e d  i n w a r d s  r e s u l t i n g  i n  t h e  o v e r f l o w  w a t e r  

6.2 
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entering the apartments.” TAet:ter from Gabriel A. S a r a  to Mr. 

Pcter J. P e r a c c h i o ,  et. al., dated 9/6/1999, annexed (10 Affidavit 

o f  Gabr-iel Sara as Exh. A. 

Bovis next relies on a staternen1 by Steve Ruygiero, a Bovis 

vice president a n d  pro jec t?  execullive who was the project: manager 

of t h e  2 Columbus Avenue j o b .  Ruggier-o testified that he f i r s t  

went to the Caldwells’ apartment: after he was apprised of their 

compIai.nt  regarding water leaks, saw moisture on the carpet in 

f r o n t  of the HVAC unit after a severe driving rain storm and 

opined t h a t  the “[plitch [of the HVAC u n . i L ’ s  sleeve] may have been 

the possible cause” of the leak. Depositjon of Steven Ruggicro, 

at 107-108. 

Finally, Bovis relies on an unsigned report of Israel Rerger 

& Associates, lnc., which was hired to lead t h e  initial 

investigation regardi.ng water leaks in the bui1d.i-ng. Regarding an 

investigation of leaks which occurred during a rainstorm, the 

report states, “[a] significant amount of water entered to [ s i c ]  

an j,mproperly p i t c h e d  air conditioner unit and c a u l k  j o i n t s  at the 

exposed slab edge covers. . . .  T h e  window wall mounted air 

c o n d i t i o n e r  sleeve and unit were removed and replaced. ” Israel 

Berqer & Associates, Inc., Leak 1nvesti.gation Report, December 1 3 ,  

2000 (Berger Report), Executive Summary, at 3. Bovis asserLs 

that: 

[dlespite the voluminous amount of conflicting 
testimony, the fact remains that at the time of the leak 
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investigation, representatives from Israel Bercjcr, 
Bovis, EFCO, and R r o d s k y  all silw water. leaking through 
an  improperly pitched [IVAC uniii in the plaintiffs’ 
apartment. As a direct result of this work, the HVAC 
unit and sleeve Centrifugal had installed was 
irrirnediately r-epaircd and rep1 aced, and the l e a k s  
stopped. 

Affirmation of David M. Reeve in Opposition to 

Centrj fuqal/Mec:hanical Associates, Inc. Is Motion for Summary 

Judgment, ¶ 7. 

Bovis fails, however, to cite t h e  testimony of any person who 

actually determined that the sleeve was imprope r ly  pitched. 

Gabriel Sara’s assertion was made n e a r l y  a year before the tests 

were conducted and his statement was a general one mentioning “the 

majority” of units in the b u i l d i . n g ,  and not t h e  Caldwells’ unit, 

specifically. Nor did Sara  indicate any basis for his assertion. 

Ruggiero mere1.y speculated that pitch “may have been the possible 

cause” of the leak, rather than stating that: he determined that 

the sleeve was improperly pitched. Regarding pitch being the 

cause of the problem, Ruggiero further stated, “but we weren’t 

sure.” liuggiero Dep., at 108. 0.f coursc, “speculation is 

insufficient to raise a triable issue of fact in o r d e r  to overcome 

a motion for summary judgment.” Vega  v R c s t a n i  C o n s t r .  Corp . ,  73 

A D 3 d  643., 649 (lVt Dept 2010). 

Furthermore, referring to a letter that he had written t.o Sal 

Panico in September 2000, Ruggiero testified t h a t  after the HVAC 

unit w a s  r e p l a c e d , .  they invcstigated further by cuttirig a hole in 
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llhe s h e e t r o c k ,  a n d  fourid a n  area behi r id  t h e  window w a l l  whcre 

t h e r e  a p p e a r e d  t o  be siyns of  dr- ippj-ng from a b o l t  c o n n e c t i o n .  H e  

further s t a t - c d  t h a t .  t h e y  i n s p e c t e d  the outside t o  c o n f i r m  w h e t h e r  

t h e  c a u l k i n g  w a s  propcr1.y done  a n d  c o n s i d e r e d  w h e t h e r  t h e  slab 

c o v e r  ove r  t h e  window w a l l  sys t em needed t o  be r e i n s t a 1 . l c d .  Id. 

a t  1 0 9 - 1 1 2 .  

I n  c o n t r a s t  w i t h  t h e  S a r a  a n d  R u g g i e r o  s p e c u l a t i o n s  a b o u t  

poss i -b l e  problems w i t h  t h e  p i t c h  o f  t h e  s l e e v e ,  w h e n  q u e s t i o n e d  

about possib1.e problems w i t h  the p i t c h  o f  t.he a i r  c o n d i t i o n e r  

s l eeves ,  Henry Mari.na, who a t  t h e  time of t h e  i n c i d e n t s  i n  

q u e s t i o n  was s e n i o r  s u p e r i n t e n d e n t  a t  B o v i s ,  and w a s  r e s p o n s i b l e  

f-or the  c o o r d i n a t i o n  of  t h e  a i r  c o n d i t i o n e r  i n s t a l l a t i o n ,  s t a t e d  

t h a t  "[slome p i t c h  was g i v e n  t o  t h e  s l eeve  when t h e y  were 

i n s t a l l e d . "  D e p o s i t i o n  of Henry M a r i n a ,  4 / 1 / 0 8 ,  a t  2 6 6 .  In 

response t o  t h e  q u e s t i o n  "[wlere t h e r e  i s s u e s  w i t h  t h e  p i t c h i r i g  o f  

the sleeves d u r i n g  t h i s  p r o j e c t ? "  Marina a n s w e r e d ,  " [n ]  0 .  If  Id. a t  

2 6 7 .  Mar ina  further t e s t i f i e d  t h a t  i t  was concluded t h a t  t h e  

leaks r e s u l t e d  f r o m  a problem w i t h  a b o l t  i n  t h e  window wal.1 

s y s t e m .  D e p o s i t i o n  of Henry M a r i n a ,  d a t e d  3 / 2 7 / 0 8 ,  at 9 7 .  

A d d i t i o n a l l y ,  Krywosa t e s t i f i e d  t h a t  when t h e y  d i d  the water test 

in September  2 0 0 0 ,  t h e y  f o u n d  no p rob lem w i t h  the HVAC u n i t  o r  the 

s l eeve  a n d ,  therefore, moved on t o  o t h e r  p o s s i b l e  c a u s e s  of t h e  

l e a k .  Krywosa Dcp.,  a t  6 4 - 6 8 .  

Thus,  n e i t h e r  the  Sara l e t t e r ,  nor the RuggTero s t a t e m e n t ,  
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a r e  suf f i . c i e n k  t o  overcome thc t e s t i m o n y  of B o v i s  employees  

Krywosa and  M a r i n a ,  b a s e d  upon i n v e s t i g a t i o n  of  t h e  l e a k s ,  t h a t  

t h e r e  was no p r o b l e m  w i t h  t h e  p i t c h  and t h a t .  t h e  HVAC sleeve w a s  

n o t  c o n n e c t e d  w i . t h  t h e  l e a k .  

T h a t  I.caves B o v i s  with o n l y  the D e r g c r  R e p o r t : .  T h e  c o u r t  

i n i L i a l l y  notes t . h a t  t h e  r epor t .  i s  u n s i g n e d  and  i s  s u b m i t t e d  noL 

w i t h  t h e  sworn a f f i d a v i . t  of a p e r s o n  who c a n  e x p l a i n  its c o n t e n t ,  

b u t  by t h e  B o v i s  a t t o r n e y ,  who h a s  no pe r sona l .  knowledge of t h e  

c o n t e n t  o f  t h e  r e p o r t .  The r e p o r t ,  t h u s ,  c o n s t i t u t e s  h e a r s a y  and 

i t  i s  i m p o s s i b l e  f o r  t h e  c o u r t  t o  d e t e r m i n e  t h e  b a s i s  f o r  t h e  

a s s e r t i o n s  i n  t h e  e x e c u t i v e  summary t h a t  t h e  HVAC s l e e v e  was 

j -mprope r ly  p i t c h e d  o r  that t h e  s l e e v e ,  a l o n g  with t h e  HVAC u n i t ,  

were r e p l a c e d .  Though a h e a r s a y  document may b e  c o n s i d e r e d  i n  

o p p o s i t i o n  t o  a mot- ion for summary judgment  a l o n g  w i t h  o t h e r  

a d m i s s i b l e  e v i d e n c e ,  as t h e  s o l e  e v i d e n c e ,  it i s  i n s u f f i c i e n t  t o  

d e f e a t  a m o t i o n  for summary j u d g m e n t .  

Asbestos L i t i g . ,  7 A D 3 d  2 8 5  (l:’t Dept 2 0 0 4 ) .  F u r t h e r m o r e ,  c o n k r a r y  

t o  t h e  n e r g e r  R e p o r t  a s s e r t i o n  t h a t  b o t h  t h e  window wall s l e e v e  

a n d  t h e  HVAC u n i t  were r e p l a c e d ,  a c c o r d i n g  t o  Krywosa ’ s  

con temporaneous  n o t e s ,  a l t h o u g h  a new HVAC u n i t  w a s  i n s t a l l e d  on 

Sep tember  18, 2 0 0 0 ,  a new s l e e v e  was n o t  i n s t a l l e d .  Krywosa 

N o t e s ,  a t  7 .  Krywosa ’ s  n o t e s  f u r t h e r  s t a t e  t h a t  “ M r s .  Caldwell 

u p s e t  t h a t  new s l e e v e  was n o t  i n s t a l l e d .  I e x p l a i n e d  t o  h e r  t h a t  

e n t i r e , a r e a  was t e s t e d  i n c l u d i n g  t h e  s l e e v e  s e v e r a l  t i m e s  and no  

Matter of N e w  York C i L y  
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leak was found @ [.he sleevc & that removing & replacing thc 

existirig sl.eeve that we know w o r k s  w o u l d  do more harm than good.” 

Id. 

T h u s ,  Rovis fails to overcome the evidence re l ied  on by 

Centrifugal in its moti.on for summary judgment, and Ccntrifugal’s 

motion is granted. 

MOTION SEQmNCE NUMBER 23 (CROSS MOTION) 

In motion sequence number 023, third-party defendant Schuman 

Lichtenskein Cl.aman E f r o n  ( S L C E )  cross-moves, pursuant to CPLR 

3212, for an order granting summary judqment d i s m j  ssir-ig the t h i r d -  

party compl.aint of third-party plaintiffs Two Columbus Avenue 

Condominium, The Residential Board  of Managers of Two Columbus  

Avenue, The Coridorriini.um Board of Managers of T w o  Columbus Avenue, 

Two Columbus Associates L L C ,  New York Urban Property Manaqement 

Corporation and Urban Associates L L C ,  as against S L C E  arid any and 

all cross claims against S L C E .  

SLCE is an architectural firm that entered into a contract 

with Two Columbus Aveinue Associ-ates LLC in connection with the 

project. Agreement between 2 Columbus Avenue Associates LLC and 

S L C E ,  dated January 2 9 ,  1998 entitled Standard Form of Agreement 

Between Owner and Architect for Housing  Se rv ices  (the Agreement). 

Section 2.5.5 of the AgreemenL provided that SLCE (the Architect) 

would visit the  site 

to become generally familiar with the progress and 
quality of the Work arid to determine in general if the 

67 

[* 68]



Work when completed will be j r i  accordance with the 
Contract Documents. However, the Architect s h a l l  not be 
requj.recJ. to make extiausLive or cant-inuous on-site 
inspections t.o c h e c k  the quality or quant.iLy of the 
Work. 

Section 2.5.6 provides that the: 

Architect s h a l l  not have control ovcr, charge of, or 
responsibj liLy for const-ruct. means, methods, techniques, 
sequences or procedures . .  . since these are s o l e l y  the 
ConLractor' s responsibility under the Contract for 
Construction. The Architect shall not be responsible 
for the Contractor's schedules or failure to carry out 
thc Work in accordance with the Contract Documents. The 
Architect: shall not have control over or charge of ac lss  
or omissions of the Contractor, Subcontractors, or 
their agents or employees, or any other person:; 
performing t h e  Work. 

Section 2.5.11 providcs that: 

Architect: shall review and approve or take other 
appropriate action upon  t h e  Contractor's submittals, 
such as Shop Drawings, Product Data and Samples, but 
o n l y  for the limited purpose of checking f o r  conformance 
with information given and the design concept expresscd 
in the Contract Documents . . .  . The Architccts approval 
of a specific item shall not indicate approval of an 
assembly of which that item js a component. 

Section 7.1.1 of the agreement governing dispute resolution 

provides : 

Claims, disputes or other matters in question between 
the parties to t-his Agreement, ar$.sing out of or 
relating to this Agreement or the breach t ,hercof ,  shall 
be subject- to and decided by arbitrati-on in accordance 
with the Construction Industry Arbitration Rules of the 
American Arbitration Association currently in effect . . .  

F i n a l  ly, section 9.7 of the agreement p r o v i d e s  that " [n] o t h i n g  

contained in the Agreement shall create a contractual relationship 

with or a cause of action in favor of a third-party against either 
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Owner o r  A r c h i t e c t ,  " 

'The t h i r d - p a r t y  cornplaj .nt  cant-ains n i n e  causes  of a c t i o n ,  

four of  whi-ch a r e  asserted a g a i n s t  SLCE: 1 )  f i rs t  c a u s e  o f  act l ion 

f o r  b r e a c h  o f  c o n t r a c t  a g a i n s t  all. t h i r d  p a r t y  defendants a s  Trade 

C o n t r a c t o r s ,  a l l e g i - n g  t h a t  the t r a d e  c o n t r a c t o r s  a g r e e d  t o  

i n d e m n i f y  a n d  h o l d  harmless thi rd-par1:y p l a i n t i f f s  u n d e r  t h e i . r  

r e s p e c t i v e  T r a d e  Agreemen t s  and t . h a t  t h e y  f a i l e d  t o  fulfill t h e i r  

o b l i g a t i o n  t o  p r o v i d e  i r isuranc;e  coverage; 2 )  s e v e n t h  c a u s e  of  

a c t i o n  f o r  c o n t r a c t u a l .  i n d e m n i f i c a t i o n  a g a i n s t  a l l  t h i r d - p a r t y  

d e f e n d a n t s  o t h e r  t h a n  L e h r e r  McGoverri Bovi -s ,  based  upon t h e i r  

r e s p e c t i v e  Trade Agreemen t s  c o n t r a c t s  w i t h  Bovis; 3 )  e i g h t h  c a u s e  

of a c t i o n  for common-law i n d e m n i f i c a t i o n  a g a i n s t  a l l  t h i r d - p a r t y  

d e f e n d a n t s ;  and  4 )  n i n t h  c a u s e  of a c t i o n  € o r  c o n t r i b u t i o n  a g a i n s t  

311 t h i r d - p a r t y  d e f e n d a n t s .  

With r e s p e c t  t o  t h e  f i r s t  c a u s e  o f  a c t i o n  for breach of 

c o n t r a c t ,  SLICE s u b m i t s  a copy  of i t s  c o n t r a c t  with 'Two Columbus 

Avenue A s s o c i a t e s  LLLC a n d  argues t h a t  none of  t h e  t h i r d - p a r t y  

p l a i - n t i f f s  a r e  p a r t y  t o  t h a t  c o n t r a c t  o r  h a v e  p r i v i t y  o f  c o n t r a c t  

w i t h  SLCE. 

s p e c i f i c a l l y  p r e c l u d e s  a c o n t r a c t u a l  r e l a t i o n s h i p  o r  a cause of  

action a g a i n s t  S1,CE 

C i t i - n g  M. P a l a d i l 7 0 ,  Inc .  v J. Lucchcse IC Son  Contr .  Cor-p. ( 2 4 7  

AD2d 515 [2d Dcpt 19981) ( p l a i n t i f f  may n o t  m a i n t a i n  c a u s e  of 

SLCE f u r t h e r  n o t e s  t h a t  s e c t i o n  9 . 7  of  the Agreement 

( o r  t h e  owner)  i n  f a v o r  of a t h i r d  party. 
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ac:ti.on for breach of contract where it has no contractual 

relationship and was not i n  privity with the party), SLCE argues 

tihat the first cause n f  action musV be dismissed. 

SLCE further argues Izkat, assuming that the court finds 

privity of contract with any of the third-party plainti.ffs, 

section 7.1.1 01 the Agrcement requj r .es  t h a t  any disput-e under t he  

Agreement must be resolved by arbitration. 'Yhe court notes the 

similarity in the name of the contracting party, Two Columbus 

Avenue Associates LLC w i t h  that of the third-party plaintiff Two 

Columbus Associates LLC. It is not c1.ear fro111 these motion papers  

whether the two entities are one and the same. However, assumi.ng 

that they are thc same, and Two Columbus Associates LLC is a party 

to the architectural Agreement with S L C E ,  it is governed by the 

arbitration clause in section 7.1.1 of' that agreement. 

With respect to the seventh causes of action, SLCF a r g u e s  

that, since it was n o t  a party to a contract w i t h  Bovis, that 

cause of actj.on, based upon the Trade Agreements with Bovis, must 

be dismissed. SLCE, further, contends that its conLracl wilh T w o  

C o l u m b u s  Avenue Associates LLC did not. contain an indemnification 

provision or a p r o v i s i . o n  requiring t.he procurement of insurance. 

With respect to the eighth and ninth causes of action, SLCE 

submits the deposition testimony of Daniel B r o d s k y ,  one of the 

managing partners in Two Columbus Assoc ia t e s ,  LLC, and  a partner 

of Urban Associates LLC arid N e w  York Urban P r o p e r t y  Management 
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Corp .  ; Richard Murphy, P. E., ciirect.or of constxuctj-on for the 

Brodsky Organization beginning in October 2002; Gregory Krywusa, 

P . E . ,  Assistant Project- Manaqer for Bovis; Peter Peracchio, 

employee of Urban  Associates, I ,T,C;  S a l  Panico, director of 

construction at [.he Brodsky Organizati-on until September 2002; 

Israel. Berger, membeJ-.  of Israel Ber-yer Associates LLC, which was 

hired by t h e  buildirig owner as consultant and i n s p e c t o r  concerned 

with the skeleton o r  skin of the building, including the windows 

and outside walls of the buildi-nq (the building envelope); Henry 

Marina, Seni -or  Superintendent of Bovis f o r  the project; arid Mario 

Yao, ALA, an employee of STCE. 

The sum and substance of Lhe testimony relied on by SLCE is 

t o  t h c  effect that, a l t h o u g h  there were p o s t - c o n s t r u c t i o n  

complaints regarding the building, including the complaints 01 the 

Caldwells, regarding punch-list items and water incursion, there 

were no complaints regarding the design of the building (see 

Deposition of Daniel Brodsky, at 96; Deposition of Richard Murphy, 

at 185; Deposition of Peter Peracchio, at 9"/, Deposition of Israel 

Berger, at 130); that Bovis, not SLICE, had the supervisory role 

for (:he construction project (see Murphy Dep., at 146; Deposition 

of Henry Marina, at 151-152); and that there was no problem with 

the architectural drawings f o r  the windows (see Deposition of 

Gregory Krywosa, at- 117-118). 

SLCE also submits the testimony of Mario Yao, a New Y o r k  
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State registered architect and employee of SLCE, who I-:estifiecl 

that, as the architect, SLCE designed the layout for the 1ocal : ions 

of the apartments, including the dimensions of the windows. See 

Deposi t.i.ori of Mario Yao, employee of SLCE, at 41 arid 21. SLCE 

designs specify that the windows bc w a t e r  and air-tight, but an 

exterior consultant was responsible , f o r  the water and air- 

tightness of the windows. Yao Dep., at 21-22. 

Finally, SLCE submits the affidavit. of Charles Spitz, RIA, a 

New York-licensed architect who states t ha t .  “to a reasonable 

degree of architectural certainty, S 1 , C E ’ S  provision of Project 

services met the app1icabl .e  standard of care for an architect 

under the circumstances presented in this m a t t e r ,  incl.uding the 

particu1.ar- nature of the Project, and SLCE’s scope of services as 

described in the contract under which SLCE was retained in 

connection with the Project.” Affidavit of Charles Spitz, ‘JI 4. 

S p i L z  further states, to a reasonabic degree of architectural 

certai-nty, that “SLCE:’ s constructi-on document-s for the Project are 

proper, comply with all applicable state and local building codes, 

and met the professional standard of care applicable under the 

circumstances.” Id., ¶ 6. 

The eighth and ninth causes of action for common-law 

indemnification and contrjbution require a finding of negligence. 

“To cstab1.i.sh a prima facie casc of negligence, a plaintiff m u s t  

e s t a b l i s h  the existence of a duty, a breach of that duty, and that 

72 

[* 73]



t h e  b r e a c h  o f  s u c h  d u t y  was t h e  p r o x i m a t e  c a u s e  of h i s  o r  h e r  

i n j u r i e s .  IIowever, a b s e n t  a d u t y  of  c a r e ,  t h e r e  i s  no b r e a c h  a n d  

no l i a b i l i k y . ”  M z l r a s c o  v C . D . X .  E l e c s .  S e u .  & Surveillance Sys. 

Co., 1. A D 3 d  5 7 8 ,  580  ( 2 d  Dept 2 0 0 3 )  ( c i t a t i . o n  omitted). 

SLCE c o n t e n d s  Lhat t h e r e  i s  n o  e v i d e n c e  t h a t  SLCE h a s  

b r e a c h e d  a s t a n d a r d  of c a r e  a p p l i c a b l e  t o  an  a r c h i t e c t  u n d e r  t h e  

c i r c u m s t a n c e s  of t h i s  c a s e ,  o r  t h a t  i t  h a s  commit ted  p r o f e s s i o n a l  

m a l p r a c t i c e  o r  p r o f e s s i o n a l  ncg l j . gence .  

R a t h e r  t -han  comi-ng f o r w a r d  w i t h  e v i d e n c e  which raises 

q u e s t i o n s  of  fact n e c e s s a r y  for t r i a l ,  t h i r d - p a r t y  p l a i n t i f f s  Two 

Columbus Avenue Condominium, t.hc R e s i d e n t i a l  Board of Managers  a n d  

t h e  Condominium Board of Managers  ( t h e  Condominium clef e n d a r i t s )  

oppose SLCE’s m o t i o n  based upon c h a l l e n g e s  t o  t h e  form of  SLCE’s 

submi s s i o r i s .  T h i r d - p a r t y  p l a i , n t i € f s  Two Columbus A s s o c i a t e s ,  New 

Y o r k  Urban P r o p e r t y  Management Corp. a n d  Urban A s s o c i a t e s  LLC ( t h e  

Sponsor  d e f e n d a n t s )  m e r e l y  i n c o r p o r a t e  by r e f e r e n c e  t h e  p a p e r s  of 

t h e  Coridominium d e f e n d a n t s .  

W i t h  r e s p e c t  t o  t h e  first c a u s e  of a c t i o n  b a s e d  on c o n t r a c t ,  

the Condominium d e f e n d a n t s  c o n t e n d  t h a t  t h e  copy of S L C E  I S 

c o n t r a c t  wi , th  Two Columbus A s s o c i a t e s  i s  n o t  i n  a d m i s s i b l e  fo rm.  

They do r io t ,  however ,  e x p l a i n  t h e  b a s i s  f o r  t h e i r  a s s e r t i o r i .  Nor 

do t h e y  r e s p o n d  t o  SLCE’s a rgumen t  t h a t  s i n c e  it never c o n t r a c t . c d  

w i t h  B o v i s ,  c a u s e s  o f  a c t i o n  b a s e d  on s u c h  a c o n t r a c t  c a n n o t  

s t a n d .  
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With respect  t:o the ncqli.gen(::e causes o f  action, the 

C o n d o m i n i u m  defendants a r g u e  that S L C E  may n o t  rely or1 the various 

deposition t.ranscripts because those transcripts are unsigned by 

the deponents and SLCE failed to submit p r o o f  that they were 

previously served on the witness and the witness's time to review 

and correct the transcript hac3 passed and that, in any case, those 

witnesses merely deny knowledge of whether there were design 

defects. S e e  M c D c i n a l d  v M ~ L I S S ,  38 A D 3 d  727 (2d Dept 200'7). SLCE 

responds that un-executed, though certified, transcripts used a s  

admissions of opposing parties are, in fact admissible. See 

Morchik v T r i n i t , y  S c h o o l . ,  257 A D 2 d  534 (1'"- Dept 1999). 

Furthermore, SLCE notes that, i .n addition to testi.mony regarding 

the l a c k  of complainLs with its architectural w o r k ,  it also c i - t e d  

testimony reyarding the causes of the various l e a k s  complained of, 

none of w h i c h  involved the architectural plans, arid the manner in 

which they were addressed. See e . y .  Murphy Dcp., at 102-103 and 

128 regarding causes of and solutions for c c i - l i n g  l e a k s ,  and a t  

115-116 and 128 rreyarding l e a k s  in window wall. system. 

Citing McGuigan v C a r j . . l . l o  (150 Misc 2d 881 [Sup  Ct, Queens 

County 19911 ) the C o n d o m i . r i i u m  defendants further argue that a 

party may not use his own deposition (that of Mario Yao) on its 

case in chief. However, McGuigan dcals w i t h  the question of when 

a party may use a deposition on trial, and  not when it can be used 

in support of a summary judgment ,motion. Furthermore, SLCE is 

74 

[* 75]



merely using Yao's deposition I:.o l a y  out the nature of the SLCE's 

responsibilities on the project, none of which are contest-ed by 

the Condominium defendants. 

Finally, the Condominium defendants contend that., though the 

S p i t z  affidavit is signed and notal-ized, none of the records 

relied on by him in tlrrivinq at his conclusion arc in evidence. 

Spitz states in his affidavit that he reached his conclusions 

reqarding the matter kased upon: 

1) SLCE'S architectural drawings and specifications; 2) 
SLCE'S contract; 3)SLCE's project file documentation, 
including project correspondence from and to vari 011s 
parties; 4) plaintiffs' B j . l l s  of Particulars; 5) the 
January 25, 2008 and Ocliober 19, 2003 deposition 
transcrj-pts of Mario Yao, A.1.A; and 6) t h e  p a r t i e s '  
discovery responses and accompanying documentation, 
including, bul: not li-mitcd to, the January 11, 2001 
report issued by Daniel F. Tangel, P . E .  and the June 
2002 report issued by John J. Flynn, P.E. 

Spitz Affidavit, ¶ 2. 

According to ST,CE, however, all of the documents relied on by 

Spitz have been produced tc a l l .  partics in discovery. 

This is obviously a complex case w i t h  substantial motion 

practice, and voluminous submissions of documentary evidence have 

been made by the various parties in conjunction with those 

motions. This decision itself encompasses 11. motions and cross 

mot-ions, many of which rely on the Same documents that SLCE has 

relied on. Under thcse circumstances, certain of the Condominium 

defendants' objections based upon the form of those transcripts 

border on the frivolous. Even more disturbing, however, is the 
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f a i l u r e  o f  t h e  Condomir-iium d e f e n d a n t s  t o  respond s u b s t a n t i v e l y  to 

S 1 , C E ’ S  m o t i o n  with r e spec t  t o  t . he  s e v e n t h  c a u s e  o f  action s c c k i n y  

c o n y - r a c t u a l  i n d e m n i f  i c a t - i o n  based upon a T r a d e  Agreement  wi Iih 

n o v i s .  STACE q u i t e  . r e a s o n a b l y  s u g g e s t s  t h a t  i t s  i n c l u s i o n  i n  Lhe  

s e v e n t h  c a u s e  of  a c t i o n  was merely a m i s t a k e  b y  i . h i . r d - p a r t y  

p l a i n t i f f s ,  s i n c e  it: was n o t  a p a r t y  t o  a contracL w i . t h  B o v i s .  

The c o u r t  n o t e s  t h a t  t h e  f i r s t  c a u s e  of  a c t i o n  i d e n t i f i e s  a1.I  

of t h e  t h i r d - p a r t y  d e f e n d a n t s  , i n c l u d i n g  SLCE, as “Trade 

Cant-ractors" a n d ,  l i , k e  t h e  s e v e n t h  c a u s c  of a c t i o n ,  i d e n t i f i e s  t h e  

c o n t r a c t s  which  form t h e  b a s i s  o f  t h e  c a u s e  of a c t i o n  a s  t h e  

“ r e s p e c t i v e  T r a d e  A g r e e m e n t s .  ” Amended T h i r d - p a r t y  Compla in t  , ¶ ¶  

76 and 7 8 .  T h e  c o u r t  a l s o  notes t h a t  t h e  “‘Trade A g r e e m e n t s , ”  some 

of which h a v e  been s u b m i t t e d  by t h c  p a r t i e s  a s  e x h i b i t s  in o t h e r  

m o t i o n  s e q u e n c e  numbers  encompassed  by  t h i s  d e c i s i o n ,  a r e  

c o n t r a c t s  be tween  B o v i s  a n d  t h e  v a r i o u s  s u b c o n t r a c t - o r s .  ‘The c o u r t  

c o n c l u d e s  t h a t  t h e  f i r s L  c a u s e  of  a c t i o n ,  l i k e  t h e  s e v e n t h ,  i s ,  

t h e r e f o r e ,  b a s e d  upon a p u r p o r t e d  c o n t r a c t  be tween  SLCE a n d  B o v i s .  

SLCE’s m o t i o n  f o r  summary judgment  s e e k i n g  d i s m i s s a l  0.C b o t h  

c a u s e s  of  a c t i o n  i s  g r a n t e d .  

F u r t h e r m o r e  , b e c a u s e  o f  t h e  f a i l u r e  of t h e  Condominium 

d e f e n d a n t s  t o  a d d r e s s  t h e  s u b s t a n c e  of w h a t  i n i t i a l l y  m i g h t  have 

b e e n  an  i n a d v e r t e n t  e r r o r  aincl t o  w i t h d r a w  a t  l e a s t  t h e  f i r s t  and  

s e v e n t h  c a u s e s  o f  a c t - i o n ,  SLCE was c o m p e l l e d  t o  r e s p o n d  f u r t h e r  t o  

t h o s e  c a u s e s  o f  a c t i o , n ,  u n n e c e s s a r i l y  p ro long i .ng  t h i s  l i t i g a t i o n .  
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With r e s p e c t  t o  t he  e i g h l k  arid n i n t - h  C E ~ U S C S  of a c t i o n  f o r  

common-law ir- idemnif- ica  t i o n  a n d  c o n t r i b u t i o n ,  r e s p e c t i v e l y ,  both 

c a u s e s  of a c b i o n  depend  o n  e s t : a b l i s h i n g  n e g l i g e n c e  by SLCE. SLCE 

h a s  s u b m i t t e d  t e s t i m o n y  c o n c e r n i . n g  t h e  c a u s e s  o f  t h c  l e a k s  i n  Ihe 

Gal-dwells' a p a r t m e n t ,  t h a t  t h e  a r c h i t e c t u r a l  p l a n s  were n o t  t h e  

c a u s e  of t h e  leaks aiid f u r t h e r  t e s t i m o n y  from t h e  s p o n s o r ,  

employees  of  t h e  g e n e r a l  c o n t r a c t o r ,  a n d  t h e  c o n s u l t a n t  h i r e d  t o  

i n s p e c t  t h e  b u i l d i n g  plans arid t h e  on-going  c o n s t r u c t i o n ,  t h a t  

t h e y  were unaware of  dny cornp1.aints  r e g a r d i n g  t h e  work of  SLCE. 

F i n a l l y ,  SLCE s u b m i t k e d  t h e  a f f i d a v i t  o f  a n  a r c h i t e c L  who r e v i e w e d  

t h e  e v i d e n c e  i n  t h e  case a n d  c o n c l u d e d  t h a t  SLCE's p l . a n s  m e t  t h e  

a p p l i c a b l e  p r o f e s s i o n a l  s t a n d a r d  o f  c a r e .  

'l'he c o u r t  c o n c l u d e s  t h a t  SLCE h a s  made o u t  a pr ima f a c i e  case 

t h a t  i t s  work w a s  f ree  f r o m  n e g l i g e n c e .  T h e  t h i r d - p a r k y  

p l a i n t i f f s ,  h a v i n g  c o m p l e t c l y  f a i l e d  t o  s u b m i t  a n y  e v i d e n c e  t h a t  

r a i se s  a n y  q u e s t i o n  of  f a c t  r e g a r d i n g  p o s s i b l e  n e g l i g e n c e  b y  SLCE, 

SLCE's c r o s s  m o t i o n  s e e k i n g  d i s m i s s a l  o f  the e i g h t h  a n d  ni.r i th 

causes o f  a c t i o n  i.s g r a n t e d .  

MOTION SEQUENCE NUMBER 024 

I n  Motion Sequence  Number 0 2 4 ,  de fendan t .  Two Columbus 

A s s o c i a t e s ,  LLC ( t h e  S p o n s o r )  moves €or a n  o r d e r  g r a n t i n g  sumnary 

judgment  d i s m i s s i n g  t h e  amended c o m p l a i n t  a n d  a n y  c r o s s  c l a i m s  

a g a i n s t  i t .  

'The amended c o m p l a i n t  a l l e y e s  f i v e  c a u s e s  o f  a c t i o n  a g a i n s t  
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t h e  Sponsor: 1) b r e a c h  o f  cant-ract; 2 )  b r e a c h  of  f i d u c i a r y  duty; 

3 )  p r i v a t e  n u i s a n c e ;  4) n e g l i g e n c e ;  and  5 )  n e g l i g e n t  

r n i s r e p r c s e n t - a t i o r l .  '' A l t h o u g h  t .he  S p o n s o r  a d d r e s s e s  k1ot.h t h e  f i rst 

and  s e c o n d  c a u s e s  o f  a c t i o n  i n  its m o t i o n ,  

C ~ U S C S  o f  act . i .un were d i s m i s s e d  a s  against t h e  S p o n s o r  i n  t h e  

d e c i s i o n  d a t e d  0ct.ober 17, 2003, of H a r o l d  B. Beeler ,  J .  Those 

c a u s e s  o f  ac t i .on  w i l l ,  t h e r e f o r e ,  n o t  be  a d d r e s s e d  i n  t h i s  

d e c i s i o n .  

i t  tlppears Lhat both 

I n  i t s  i n i t i a l  m o t i o n  p a p e r s ,  t h e  Sponsor f a i l s  to a d d r e s s  

e i t h e r  the p r i v a t e  n u i s a n c e  o r  t h e  n e g l i g e n t  m i s r e p r e s e n t a t i o n  

c a u s e s  o f  a c t i o n .  

made for t h e  f i r s t  time i n  r e p l y  p a p e r s .  

judgment. m o t i o n ,  t h e  c o u r t  may,  at i t s  d i s c r e t i o n ,  c o n s i d e r  

a rgumen t s  madc on r e p l y .  B u r l i n g t o n  I n s .  Co. v Gunza C o n s t r .  

Cor-p. ,  6 6  AD3d 6 2 2 ,  624  ( 2 d  Depli 2 0 0 9 ) .  The p l a i n t i p f s  have  not 

submi - t t ed  p a p e r s  s p e c i f i c a l l y  d i r e c t e d  t o  t h e  Sponsors' 

' t he  Condominium D e f e n d a n t s ,  

p a p e r s ,  have  n o t  o b j e c t e d  t o  t h e  a d d i t i o n a l  a r g u m e n t s  b e i n g  raised 

on r e p l y  by  t h e  S p o n s o r .  The c o u r t  w i l l ,  t h e r e f o r e ,  c o n s i d e r  

t h e s e  a r g u m e n t s .  

Norma l ly  t h e  court would n o t  c o n s i d e r  a r g u m e n t s  

However, on a summary 

mot ion  and  

which h a v e  s u b m i t t e d  o p p o s i t i o n  

0 I n i t i a l l y ,  t h e  c o m p l a i n t  c o n t a i n e d  a s i x t h  c a u s e  of  a c t i o n  

the p l a i n t i f f s  
for l o s s  of c o n s o r t i u m ;  however ,  i n  t h e i r  o p p o s i t i o n  t o  moti.on 
s e q u e n c e  number 0 2 2  o f  t h e  Condominium D e f e n d a n t s ,  
ind i .ca tec l  t h a t  t h e y  were now t r c a t i . n g  t h a t  cause of  acL ion  as  a n  
a s p e c t  o f  t h e i r  r e q u e s t e d  r e l i e f  r a t h e r  t h a n  a s e p a r a t e  cause of  
a c t i o n .  
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P r i v i i  (re Nuisance 

Here again, as d i scussed  in motion sequence rllJJrtber 019, 

plaintiffs have not alleged t h a t  ariy actions <I€ the  sponsor were 

either intentional and unreasonable o r  that abnormally dangerous 

condj.tions o r  activities were j.nvolved. The rernai n j  ng basis f o r  

privat-e nuisance is conduct which is negligent. See Copart 

I n d z ~ s . ~  I n c .  v Consolidated E d i s o n  C o .  of N . Y . ,  Inc., 41 N Y 2 d  at 

569. 'Thus [.he third cause of action for nuisance is duplicative 

of the cause of action for neqligence and is dismissed. 

Neglriqence 

The Sponsor a rgucs  that plaintiffs' negligence claims should 

be dismissed f o r  three reasons: 1) the contract documents 

expressly prohibit recovery for the damages alleged, 2) the 

negligence claim is duplicative of the contract claim because 

plaintiffs cannot show a d u t y  of care independenL of the Sponsor's 

obligations under the contract, a n d  3) even if the Sponsor  had a 

separate duty of care to the Caldwclls, under New York law, 

damages are limited to the c o s t  of repair or replacement of 

damaged or defective property. 

The Sponsor  contends that the contract documents (the 

Offering Plan and  the Purchase Agreement) expressly exclude 

damages for defects not specified in the inspection statement (see 

Purchase Agreement, Section 19 "Sponsor s h a l l  have  no obligation 

to comp1et.e any work to the Unit which i.s not specifically 

[* 80]



designated on the inspection statement by [:he Purchaser”) . Even 

assuming that limitation was triggered here, where some of t:he 

leaks in c.jue:;ti.on may not have dcvel oped u n t i l  well aft.er 

plaint-ifls t . o o k  possession of L h e  unit, 

best, 

allecqing negligence in undertaking Lo repair the leaks. 

that 1 imitaLion would, at 

apply to a cause of action based upon contract, not one 

With respect to t h e  argument that the cause of ac;ti.on f o r  

negligence is duplicative of that f o r  bceach of contract, 

the breach of contract claim was dismissed by Judge Beel.er, 

negligence claim now stands on its own. 

claiming it has no contractual duty undertakes to perfor-m 

services, it assumes a duty to act with due care. 

Boiler & W e l d i n g  S e r v . ,  I n c . ,  33  A D 3 d  at 8 2 2 ,  

whether the Sponsor had t h e  duty to undertake r e p a i . r s  after the 

closing, it did undertake Lo make the repairs. Thus, it was 

required to act with due care  and the negligence cause of action 

will not be dismissed. 

because 

t h e  

Moreover, where a p a r t y  

Ocampo v Abetta 

Regardless 01 

With respect to the measure of damages, citing F i s h e r  v 

Q u a l i c o  C O I I ~ L - .  Corp. (98 NY2d 534, 539 [ZOO21 ) ,  the Sponsor argues 

that the proper measure of damages is the cost of replacement or 

repair Lo damaged items, rather than the diminution in market 

value of the property. 

replacement costs arid diminution of market value are merely Lwo 

sides o€ the same coin, the lower of which should be utiliLed to 

According to the court in F i s h e r ,  
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compensa te  t h e  p l a i n t i f f s .  However, at t h i s  p o i n t ,  i t  i s  not 

c l e a r  what t h e  a c t u a l  amount o f  damages shou1.d be u n d e r  e i t h e r  

method of  c a l c u l a t i o n .  Moreover ,  p , l a i n t i f f s  a l s o  seck damages f o r  

loss of q u i e t  enjoymenl .  of t h e i r  p r o p e r t y ,  which i s  n o t  d i s c u s s e d  

b y  t h e  C o u r t  i n  t h e  Fisher .  T h u s ,  i t  i s  p r e m a t u r e  f o r  t h e  c o u r t  

to d e t e r m i n e  khe a p p r o p r i a t e  m e a s u r e  o f  damages a t  t h i s  t i m e .  

N e g l  igen t Misrepresen tat i on  

I n  t h e  f i f t h  c a u s e  o f  a c t i o n ,  p l a i n t i f f s  allege t h a t ,  a t  

v a r i o u s  t i m e s  a f t e r  t h e y  moved i n t o  t h e i r  u n i t ,  d e f e n d a n t s  o r  

t h e i r  r e p r e s e n t a t i v e s  f a l s e l y  a s s u r e d  them t h a t  t h e  I -eaks  i n  t h e  

a p a r t m e n t  woiild b e  f i x e d ,  t h a t  t h e  l e a k s  were not  f i x e d ,  a n d  t h a t  

t h e y  r e l i e d  on  t h o s e  r e p r e s e n t a t i o n s  and  r e m a i n e d  i n  t h e  a p a r t m e n t  

and s u f f e r e d  damages as a r c s u l t .  I n  an  a f f i d a v i t  s u b m i t t e d  i n  

o p p o s i t i o n  t o  the m o t i o n  f o r  summary judgmen t  of the  Condominium 

D e f e n d a n t s  (mot ion  s e q u e n c e  number 0 2 2 )  , Ms. Caldwell st :a tes  t h a t  

before s j - g n i n g  the c o n t r a c t  t o  c l o s e  on t h e i r  u n i t ,  "[tlhe a g e n t  

for [ t h e  sponsor] r e p r e s e n t e d  t o  u s  t h r o u g h  its Sa les  Agent  t h a t  

the w a t e r  was only p r e s e n t  b e c a u s e  t h e  b u i l d i n g  had n o t  y e t  b e e n  

'sealed' b u t  t h a t  t h a t  would be t a k e n  c a r e  of before  we moved i n . "  

A f f i d a v i t  o f  Clara C a l d w e l l ,  d a t e d  1, 203.0, ¶ 3. M s .  C a l d w e l l  

a l s o  t e s t i f i e d  t h a t  she h a d  d i s c u s s i o n s  wi . th  someone i.n t h e  s a l e s  

o f f i c e  c o n c e r n i n g  l e a k s .  M s .  C a l d w e l l  t e s t i f i e d  as f o l l o w s :  

I: had  s e v e r a l  [ d i s c u s s i o n s ] ,  b e c a u s e  a f t e r  t h e  k u i l d i n y  
was e n c l o s e d ,  I d i d  n o t i c e  khat t h e r e  was l e a k a g e  coming 
i n t o  t h e  p e n t h o u s e  a rea , .  And I e x p r e s s l y  t o l d  M a r t i n  
t h a t  t h e r e  w a s  water corning i n t o  t .he p e n t h o u s e  a r e a  and 
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was concerried about it.. A n d  Martin told me rioL to be 
concerned because those areas would bc addressed after 
the building was sealed, arid thosc were his exact words, 
and that there would be no leakaqc and [.here would be nu 
water penetration after the building was sealcd. 

Deposition of C1.ar-a Cal.dwel.1 , al: 20-73. * 

A s  previously discussed, a clairn for negligent. 

misrepresentation, requires, among other thing, “the existence o f  

a special or privity-like relationship imposirig a duty on the 

defendant to impart correct information to the plaintiff. ” J . A .  0. 

A c q u i s i t i o n  C o r p .  v S L a v i t s k y ,  8 N Y 3 d  at 148. Hcre,  as Judge 

Beeler has previously held, “[nlo special relationship of trust OL 

confidence arose out of the p u r c h a s e  contract between the sponsor 

and plaintiffs.” Decision ti  Order, October 13, 2003, Harold B. 

Beeler, J., at 3. Thus, the court need not even reach the 

evidentiary issues raised by the Sponsor  in its r e p l y  affirmation, 

and t h e  cause of. a c t i o n  for negligent misrepresentation i.s 

dismissed. 

Accordingly, it is hereby 

ORDERED, in motion sequence no. 016, that the rnotion for 

summary judgment of defendants Two Columbus Associates, L.L.C., 

New York Urban Property Management Corporation, and Urban 

Associates, L.L.C., and third-party defendants Lehrer McGoverri 

Bovis Inc., Lehrer: McGovern Bovis Group, Inc., Lehrer McGovern, 

Construction Managemcnt Corp., Bovis Lend Lease JAMB, Inc., and 

Bovis Lend Lease I n c .  dismissinq Clara Caldwell’s personal, injury 
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c la ims  a n d  John C a l d w c l l ' s  c l a i m s  for l o s s  o f  c o n s o r t i u m  i s  

g r a n t e d  and t h o s e  c l a i m s  a r e  d i s m i s s e d ;  a n d  i t  i s  f u r t h e r  

ORDERED, i n  m o t i o n  s e q u e n c e  01'1, t h a t  t h i r d - p a r t y  de fendan t .  

E F C O  Cor-poral:i.on's m o t i o n  f o r  summary judgment  a g a i n s t  t h i r d - p a r t y  

d e f e n d a n t  Pc lu ley  Windows, I n c . ,  i s  granl:ed on i t s  c la im of common- 

law l i a b i l i t y ,  arid i s  o t h e r w i s e  d e n i e d ;  a n d  i t  i s  f u r t h e r  

ORDERED,  in mol:i.on sequence number 01.8, t h a t  t h e  motion f o r  

summary judgment  of- t h e  Rovis d e f e n d a n t s  t o  d i s m i s s  the clai.ms of 

t h e  Condominium d e f e n d a n t s  f o r  c o n t r a c t u a l  a n d  common-law 

i n d e m n i t y  is g r a n t e d  t o  the e x t e n t :  t h a t  t h e  t h i r d - p a r t y  c la ims o f  

t h e  Condominium d e f e n d a n t s  are d i . s m i s s e d  a s  t o  L e h r e r  McGovern 

B o v i s  Group, I n c . ,  L e h r e r  McGovcrn I3ovis C o n s t r u c t . i o n  Management 

Corp .  and  B o v i s  L e n d  Lease, I n c . ;  and  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  a c t i . o n  i s  s e v e r e d  a n d  c o n t i n u e d  a s  a g a i . n s t  

t h e  o t . h e r  d e f e n d a n t s ;  a n d  it i s  f u r t h e r  

ORDERED t h a t  t .he  c l a i m s  f o r  c o n t r a c t u a l  i n d e m n i t y  a r e  

d i s m i s s e d  a s  t o  Lehrer McGovern Bovis I n c .  a n d  B o v i s  Lend L e a s e  

LMB, I n c . ,  a n d  t h e  m o t i o n  i s  o,t:herwise d e n i e d ;  and i t  i s  f u r t h e r  

ORDERED,  i n  m o t i o n  s e q u e n c e  number 0 1 9 ,  t h a t  t h e  m o t i o n  for 

sumrnary judyrnerit  of  d e f e n d a n t  IJrban A s s o c i a t e s  t o  d i s m i s s  t h e  

c o m p l a i n t  i s  gr ,an tec l  a n d  t h e  a c t i o n  i s  d i s m i s s e d  t l y a i n s t  s a i d  
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d e f e n d a n t  w i t h  costs arid d i s b u r s e r n e n t s  a s  t a x e d  by  t h e  Clerk of  

t h e  C o u r t  upon the ~ u h m i . s s i o n  of  a n  a p p r o p r i a t e  bi.11 of c o s t s ;  a n d  

i t  i s  f u r t h e r  

ORDERED t h a t  t h e  a c t i o n  i s  s e v e r e d  and  c o n t i n u e d  as a g a i n s t  

t h e  o t h e r  d e f e n d a n t s ;  a n d  i t  i s  f u r t h e r  

ORDERED that t h e  C l e r k  is d i r c c k e d  Lo e n t e r  judgment  

a c c o r d i n g l y ;  and  i t  i s  f u r t h e r  

ORDERED,  i n  m o t i o n  s e q u e n c e  n u m b e r  0 2 0 ,  t h a t  t h e  m o t i o n  f o r  

summary judgment  of  d e f e n d a n t  N e w  York Urban P r o p e r t y  Management 

Corp .  

d i s m i s s e d  a g a i n s t  s a i d  d e f e n d a n t  w i t h  c o s t s  and d i s b u r s e m e n t s  w i t h  

c o s t s  and  d i s b u r s e m e n t s  a s  t a x e d  by  t h e  C l e r k  upon the s u b m i s s i o n  

of a n  a p p r o p r i a t e  b i l l  o f  c o s t s ;  

to d i s m i s s  t h e  amended c o m p l a i n t  i s  g r a n t e d  and t h e  c a s e  is 

and  i t  i s  f u r t h e r  

ORDERED that t h e  a c t i o n  i s  s e v e r e d  and c o n t i n u e d  a s  a g a i n s t  

t h e  o t h e r  d e f e n d a n t s ;  a n d  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  C l e r k  i s  d i r e c t e d  t o  e n t e r  judgment  

a c c o r d i n g l y ;  and  i t  i s  f u r t h e r  

O R D E R E D ,  i n  m o t i o n  s e q u e n c e  n u m b e r  0 2 1 ,  t h a t  t h e  mot ion  f o r  

surnmary judgment  o f  L .  Mar tone  & S o n s ,  

s e c o n d  t h i r d - p a r t y  c o m p l a i n t  of  B o v i s  Lend L e a s e  LMB, 

d e n i e d ,  e x c e p t  t o  t h e  e x t e n t  tha t .  t h e  q u e s t i o n  of  damages w i l l  b e  

l i m i t e d  t o  t h o s e  t h a t  r e s u l t e d  p o s t - n o t i c e  a n d , p r e - r e p a i r ;  and  i t  

s e e k i n g  d i s m i s s a l  of t h e  

Inc. i s  
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is further 

O K D E K E D ,  i.n niokion sequence nurnber 022 , t h a t  the m o t i o n  

of defendants Two Columbus Avenue Condominium, the Residentj a1 

Board of Managers of- ‘Two Columbus Avenue and the Condorninj.um Board 

of Managers of Two Columbus Avenue is granted to t.he extent Lhat 

the f i r s t ,  t h i r d ,  fourth and fifth causes of action against them 

are dismissed, and it .i.s otherwise denied as moot; a n d  it is 

further 

ORDERED, in motion sequence number 022, that Lhe cross motion 

for summary judgment of RSG Caulking & WatcrprooIing, Inc. is 

granted, and the first, seventh, eiqhth and ninth causes  of action 

in the third-party complaint a n d  the cross c l a i m  of Bovis, are 

dismissed as against RSG; and it is further 

ORDERED that the acti.on is severed and continued as against 

the other defendants; and it is further 

ORDERED t h a t  the Clerk shall enter judgment accoxdingly; arid 

it is further 

ORDERED, i n  motion sequence number 023, that the motion for 

summary judgment of second third-party defendant 

Centrifugal /Mechanical Associates, Inc. , is granted and the second 

8 .5 

[* 86]



t h i . r d - p a r t y  c o m p l a i n t  a n d  a n y  c r o s s  c l a i m s  a g a i - n s t  i t  a r e  

dismissed w i t h  c o s t s  a n d  d j . s h u r s c m c n t s  t o  second t h i r d - p a r t y  

d e f e n d a n t  a s  t a x e d  by  t h e  C l e r k  u p o n  t h e  s u b m i s s i o n  o f  an 

a p p r o p r i a t e  b i l l  of cos t s ;  a n d  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  a c t i o n  i s  s e v e r e d  a n d  c o n t i n u e d  a s  a g a i n s t  

t h e  other d e f e n d a n t s ;  a n d  i t  i.s f u r t h e r  

ORDERED t h a t  t h e  C l e r k  s h a l l  e n t e r  judgment  a c c o r d i n g l y ;  a n d  

i t  i s  f u r t h e r  

ORDERED,  i n  m o t i o n  s e q u e n c e  number 0 2 3 ,  t h a t  t h e  cross motion 

of  t h i , r d - p a r t y  d e f e n d a n t  Schumari L l c h t e n s t e i n  Claman E f r o n  i s  

g r a n t e d  a n d  the t h i  r d - p a r t y  c o m p l a i n t  i s  dj.sm.j.ssed as  t o  i t  w i t h  

costs a n d  d i s b u r s e m e n t s  t o  d e f e n d a n t  a s  t a x e d  b y  t-he C l e r k  upon 

t h e  s u b m i s s i o n  of  a n  a p p r o p r i a t e  b i l l  o f  costs; a n d  i t  i s  f u r t h e r  

ORDERED t h a t  t h e  action i s  s e v e r e d  a n d  c o n t i n u e d  a s  a g a i n s t  

t h e  ot-her d e f e n d a n t s ;  a n d  i t  i s  f u r t h e r  

OKDERED t h a t  t h e  C l e r k  i s  d i r e c t e d  t o  e n t e r  judgment 

a c c o r d i n g l y ;  a n d  i t  i s  f u r t h e r  

ORDERED,  i n  m o t i o n  s e q u e n c e  n o .  0 2 4 ,  t h a t  t h e  m o t i o n  for 

summary judgment  of  d e f e n d a n t  Two Columbus A s s o c i a t e s  LLC,  is 

g r a n t e d  w i t h  r e s p e c t  t o  the causes of  a c t i o n  for p r i v d t e  n u i s a n c e  

a n d  n e g l i g e n t  misrepresentation, a n d  t h o s e  causes of act-ion a r e  

d i s m i s s e d ;  arid i t  i s  f u r t h e r  
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ORDERED t h a t  w i t h  r e spec t  t.o [.he causes o f  a c t i o n  Tor breach 

of c o n t r a c t  arid breach of  f i d u c i a r y  d u t y  t h e  m o t i o n  i s  d e n i e d  a s  

moot h a v i n g  a l r e t l d y  been dismissed i n  t h e  decision of Beeler,  

dated October 13 ,  2 0 0 3 ;  and  it i s  f u r t h e r  

J . ,  

ORDEKED t h a t  t h e  m o t i o n  i s  d e n i e d  w i t h  respec t  t o  Lhe c a u s e  

of  action for n e g l i g e n c e .  

The remaining parties sha l l  appear before t h e  cour t  in R o o m  

4 1 2 ,  6 0  Centre S t r e e t ,  N e w  York, N e w  York on November 9 ,  2 0 1 0  a t  

2:15 p.m. f o r  a p r e t r i a l  conference 

Dated: O c t o b e r  1 2 ,  2 0 1 0  

ENTER : 

MARYLI'N G. 
J . S . C .  
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