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NEW YORK 
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Before  t h e  court are motions by defendants for summary 

judgment  in a personal injury l a w s u i t .  

P l a i n t i f f  Isabel Bartley alleges that she tripped and 

f e l l  over mis-leveled sidewalk f l a g s  in front of 301 Grand Street  

in Manhattan. 

building containing a ground- f loo r  commercial unit, w i t h  

residential apartments above. 

Nmee Realty Corp. (Owner), and is l e a s e d  t o  d e f e n d a n t  301 Grand 

The prope r ty  consists of l a n d  improved w i t h  a 

The property is owned by de fendan t  

Street T r a d i n g  I n c .  ( 3 0 1  G r a n d ) .  

w i l l  indemnify Owner from any claims that arise from the u s e ,  

The lease s t a t e s  t h a t  301 Grand 

maintenance, management, etc., of t h e  premises, but that said 

indemnification does n o t  apply to per sona l  i n j u r y  claims by third 

p a r t i e s  caused by Owner's negligence (Lease, Notice of Motion Ex. 

G,  section 5.05[d]). Lease section 6 . 0 2  s t a t e s  that 3 0 1  Grand i s  

responsible for r epa i r s  within the leased premises, b u t ,  it 

argues, the sidewalk is outside the leased premises. 

301 Grand's p r i n c i p a l ,  Jun Liang, t e s t i f i e d  that:  h e  had made 

However, 
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repairs to t h e  sidewalk before  the acc ident ,  and 3 0 1  Grand 

shoveled snow and d i d  a l l  other maintenance with respect to the 

s idewa 1 k . 
The Lease defines the “Leased Premises” as “ t h e  

BLilding t o g e t h e r  with the equipment a t t ached  or appurtenant to 

the Building and used  s o l e l y  in connec t ion  with t h e  ope ra t ion  and 

maintenance of the building” (Lease, section 1.01 [b]  ) . 
Owner moves f o r  summary judgment dismissing t h e  

complaint, and for summary j u d g m e n t  on its cross-claim a g a i n s t  

301 Grand f o r  indemnification. 

judgment dismissing the complaint and Owner’s cross-claims. 

301 Grand cross-moves for summary 

Defendants contend  that summary judgment is a p p r o p r i a t e  

because  the a l l eged  defect,  a one-half inch height differential 

between two sidewalk f l a g s ,  is de minimus and not actionable as a 

matter of law. 

B a r t l e y  r e l i e s  upon the Sidewalk Law o f  2003,  Local Law 

number 4 9 ,  Administrative Code of  the C i t y  of New York § 7-210 

( S i d e w a l k  Law), and Administrative Code 5 19-152(41. The 

Sidewalk Law of 2003  imposes t h e  duty t o  maintain a sidewalk upon 

the owner of abutting prope r ty ,  and states that the owner s h a l l  

be liable f o r  any personal injury proximately caused by t h e  

owner’s f a i l u r e  to maintain t h e  sidewalk in a reasonably sa fe  

condition. Administrative Code 5 1 9 - 1 5 2 ( 4 )  imposes a d u t y  t o  

r e p a i r  substantial defects t o  sidewalks, includi .ng a d u t y  to 
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repair a trip hazard where t h e  "v r t i  1 grade d i f f e r e n t  a 1  

be tween ad jacen t  sidewalk f l a g s  is greater t h a n  or e q u a l  to one 

half i n c h  . . .". Since t h e r e  is evidence of a grade 

differential of at l ea s t  one half inch, plaintiff's claim 

survives u n d e r  these code s e c t i o n s .  

t h e  s i d e w a l k  flags in t h e  submitted photographs i n d i c a t e s  wear 

and tear  s u f f i c i e n t  to s u p p o r t  the in ference  that the condition 

existed f o r  a long enough time that defendant.s had constructive 

notice. 

Moreover, the appearance of 

S i n c e  Owner's d u t y  to r e p a i r  t h e  sidewalk is imposed by 

the Administrative Code, its contention that it had no d u t y  to 

repair under the terms of t h e  lease is not dispositive. 

3 0 1  Grand f u r t h e r  contends t h a t  B a r t l e y  fails to make a 

prima f a c i e  case that the alleged defect caused h e r  accident 

because, at her  deposition, Bartley was u n a b l e  to descr ibe where 

s h e  f e l l ,  and o n l y  implicated t h e  subject premises after 

prompting by her lawyer. This Issue, however, is addressed to 

B a r t l e y ' s  credibility, and i s  best left to the t r i e r  of f a c t .  

301 Grand a l s o  argues t h a t  t h e  sidewalk is not  part of 

t h e  Lease Premises, so it has no obligation under the Lease to 

indemnify Owner in a personal i n j u r y  claim arising from use of 

the s idewa lk .  

attached or appurtenant" to the Lease Premises is unpersuasive. 

A c o n t r a c t  imposing an indemnification o b l i g a t i o n  "must be 

Owner's contention that t h e  sidewalk is "equipment 
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s t r i c t l y  construed to avo id  r ead ing  i n t o  it a d u t y  which t h e  

parties did not i n t e n d  t o  be assumed" (Hooper Associates,  Ltd. v 

AGS Computers, Inc., 7 4  N Y 2 d  487 ,  491 [ 1 9 8 9 ] ) .  301 Grand's 

motion for summary judgment is gran ted  to the e x t e n t  t h a t  Owner's 

claim f o r  c o n t r a c t u a l  indemnification is dismissed. Lianq's 

testimony t h a t  301 Grand under took  to maintain the sidewalk, - 
and 

Owner's reliance on s a i d  maintenance, is sufficient to prese rve  

the cornon law negligence and contribution claims against it. 

Accordingly, it hereby is 

ORDERED t h a t  Owner's motion for summary judgment is 

denied, and it f u r t h e r  is 

ORDERED t h a t  301 Grand's cross-motion i s  granted to the 

extent t h a t  Owner's claim f o r  contractual indemnification is 

dismissed, and the cross-motion otherwise is d e n i e d ,  and t h e  

C l e r k  of t h e  Court shall en te r  judgment accord ingly ;  and it 

further i s  

ORDERED that c o u n s e l  shall appear  for a p r e - t r i a l  

conference in Part 55 on January 10, 2011 at 2 PM. 

Dated: November 10, 2 0 1 0  

ENTER : 
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