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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 
PRESENT: HON. MARYLIN G .  DlAMOND PART 48 

Justicc 

BEN GERS‘I’EN, 

INDEX NO. I10651107 Plaintiff, 

-against- 

DENNIS M. LJ’MKE, PEACE AGRES‘I’A 
IXMKE, LOLIIS N, AGRCSTA and F,ICNEST 
J.  PEACE, 

Defendants. MDTlON SI%). NO 006 

Cross-Motion: [XI Yes [I No 

Upon thc foregoing pupcrs, it is ordcrcd that: h4otion sequence numbers OOG, 097 ad 008 Rrt 
consolidaled licrein fox decisioii. This is a legal malpractice action, The plaintiff Ben Ucrsteii was 
indicted by a Nassau County grand jury in July, 1999 for sodomy in the first degrec and various other 
crimes arising from his alleged forcible sexual conduct with his daughter, Thc criminal acts were 
alleged to have been conmittcd betwccn March, I995 and December, 1998 whcii the plaintiffs daughter 
was ninc to thirtccn years old. The defendant Deluiis I ,cmke was retaiiicd to represent Gerstcn on these 
charges. 

‘I’hc plaintiff waived his right to a jury trial. At the bench trial, thc main witnesses for thc 
prosecution were the alleged victim, who gave detailed testimony concerning various acts of sexual 
abusc allegedly committed by her father, and n physician who testified about her exarninalion o f  the 
daughter’s gcnitul area. The physician testified that the examination revealed findings consistent with 
tlic daughter's having suiltred forcible trauma to her vagina and anus. In ordcr to bolster the credibility 
of [he daughter by explaining why she had failed to report the alleged abuse for a numbcr or  years, the 
prosccutnr also called a psychologist who, citing the theory of child sexual abuse ncc,ommodation 
syndrome, tcstified that children who are scxually abused by their fathcr frcquently do not disclose the 
abuse until ndolescencc. In defciiding the plaintiff, Lenikc asserted that the daughter had cngaged in 
scxual activity with a boyfriend and lhat the medical evidence Eound by the physician was consisleiit 
with this type o f  sexual activity. However. Ixinke did not call his own incdical expcrt to lestify or o f k r  
cvideiice as to whethcr the objcctive findings wcrc consjstcnt with forcible pcnetration. Nor did Lciiikc 
call tu1 expert to tcstiiy about the thcory of child sexual abuse accommodation syndrome. a thcoiy which, 
according lo the pluintiff, has been diucredited by experls in the field. 

The plaintiff was convicted on Dcccmber 1, 1999 of dI charges and senlenccd to servc niulliple 
ternis of imprisunmcnt, iiicludi ng sevcral consecutive indetcriiiinate tcrms of 12% to 35 ycnrs. He began 
his incarcerntion oii  Deccmber 1, 1999. Aflcr exhausting his state remcdies, the pctitioiier sought R writ 
of habeas coipiis in fcderal court on thc ground that he had received inel’l’ectivc assistancc o f  couiiwl. Hy 
decision and order dated Jnnuary 15, 2004, thc dislrict coiirt (Jack B. Wcinstcin, 1.) agrcetd and granted 
h e  pctition, dirccting that the plaiiitifl‘be relcased unlcss state criminal proceedings were coiiiincnced 
within sixty days. ,See G‘e/:rfcn 1’. ,k~7llow:rki, 299 F Supp2d 84 (EDNY 2004). Judge Weiiistcin i l tmd 
t ha t  l.,ciiike’s performance was constitutionally deficient based upon his hilurc to call or coiisult with 
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medical experts in order to effectively rebut thc medical evidcnce of forcible pcnetration r~nd the 
prusecution’s r c l i ~ n c e  on the child sexud abuse accoininndation syndworne theory. Specifically, Judge 
Weiiisteiii fonnd that Lemke’s mors had pwjudiccd the plaintiff hecnusc there was a “reasonable 
probability that petitioner would not have becn convicted had defense coiuiscl conducted an adcquate 
jnvesligation and called an cxpert to testify.” Id, at 104, The order was affirmed oil appeal, See 426 F3d 
588 (2’ld Cir. 2005). Thcrealtter, concluding that the plaintiffs daughtcr was unlikely to bc physically or 
cniolionally able to tcstiry nt a second trial, the State electcd not to pursue thc chargcs and thc plaiiililL 
WUS rcleased froiii prison in Nnvcmbcl-, 2005, By ordcr dated Septenihcr 12, 2006, the County (lourt of 
Nassau County (Ilonnino, 1 .) dismissed all criiiiinal charges which had bccn brought against the 
plaintiff, This lcgal nialpracticc aclion was thcn coinincnced on August 3, 2007. 

ln  addition to Lcmke, this action was brought against two law firins in which he was nllcgcdly a 
partncr (Pencc Agresta & Leilike and Peace Agresta Carr Blum & Lcmke) and the lour nttoixeys who 
wcrc allegcdly piulncrs with 1,end-x i n  one or both of these fimis (Louis N, Agresta, Viclor Carr, 
Andrew H l u m  and Ernest .I. Peacc.) Thc plaintiff clainicd that since thcse other attorneys were portncrs 
with Ixmke in the respcctive firms, lhcy are vicariously liablc for his malpractice during the criminal 
trial. By decision and order dntcd February 14, 2008, this court dismissed thc complaint HS agRinst Carr. 
51um and Peace Agrcsta Carr Blum & Lemke, finding that there was no cvidence that Peacc Agrestn 
Carr Bluiii & Lenikt ever rcpreseiitcd the plaintiff or was retained by lhe plainliff to represent hiiii in thc 
criminal proceeding. The court also denied the plaintiffs motion for partial suiimnry judgment on thc 
issue ol‘lemke’s liability for malpractice. On that motion, the plaintill had nrgued thot the federal 
courts, in cuiicluding that Lenike had f d c d  In provide him with effective assistance of counsel at liis 
criminal trial and that such ineffective repremitation was sufficiently niaterinl SO as to warrant 
ovcrtui-niiig his conviction, had essentially found that Lemkc had committed legal malpracticc. The court 
rejected this argunicnt, finding that I xmke was not collatcrally estopped hcrcin from challenging this 
determination siiicc hc had not had a reasonable opportunity in fcderal court to litigate the issue of thc 
quality o f  his legal serviccs and that. in any event, the issues of attorney malpractice and ineftctivc 
assistance of counsel arc nol identical. Following the cninplction of discovery, the plaintifl‘lilcd a iiolc 
of issue in Oclobcr, 2009, 

In niotioii scqueiice iiumber 006, defendant Agresta now moves for sumnary judgnicnt 
dismissing the complaint EW against him. In iriotion sequence nuinhcr 007, dcfcndmt Peace moves for 
the same relief rcgardiug the claims against him. In motion scqueiicc number 008, Peacc, Agrcstn & 
Lemke also inove for summary judgrnenl dismissing the complaint as against it. Finally, the plaintiEE 
again cross-moves for parlial surnmay judgment on the issue of liability. 

Discussion 

that dcfendluits Peace or Agresta cninmitted legal malpructicc. Raiher, he allegcs that, partners in \he 
Inw liriii of delendant Peacc Agrestn & Imnke, they are vicariously liablc for any tor1 cninmitted by their 
partner Mr. Lemke. Under Pnr-tnership Law $ 6  24, 26(a)(l), a partner is ordiiiarily liable for the tortious 
conduct o l  another inembcr or cinploycc of thc firm. See Wright 1’. Shapiro, 37 AD3d 1 I 8 1. 1 1 8 3  (4“’ 
Dept 2007). See rrlso Uuechel 1’. Rain, 97 NY2d 295 (2001). In iiioving for summary judgmcnt, Peacc 
and Agrestn claim that there w;is never any written partilership agreement or agrecrncnl of nny kind to 
share profits or losscs. Ratlicr, they assert that Jmnke arid Agrcsta werc merely nssociatcs andor  
employees o f  Pcace, wlio rillowcd tlicm to p l m  their naincs on his letterlmd in order to add to their 
stature BS criminal dcfensc nttoriieys. Thus, according to tliesc dcfendants, lherc was iicvcr m actual 
pai-tncisliip called Peace Agrcsta & 1,cmke and lhcy never assumcd any of the rights or rcsponsibilitics 

A. The Partnership Liability of Lernkc’s Co-Defendants - - Thc plaintiff has iiot suggestcd 
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of a pwtncrship. They also claim [hat thcir association with Peace terniinated upon his rctirenienl in 
1996. sonic thrcc years prior to Leinke’s rcpreseiitation of the plaintiff at his criminal trial. 

In h e  facc ol’ihese asscrtions. the plaintiff has jailed to raise a triable issue oi‘hct. Although tlic 
plaintiff points out t h t  the Agresta and Lemke continucd to share office space utter Pcacc’s retirement, 
such an arrangcnient does not niake thein pai-tners. It is true that where, as here, there is no writtcn 
partnership agrccment betwecn the paities, a dc facto partnership may ncvcrtheless be I’ound by looking 
lo the conduct, intention and relationship between [he partics, the iiiost important or which is a mutual 
promisc or undertaking to share in tlic profits and losses of the busincss. Sw Cornrnunily Cupilul Uirnk 
v Fi,vchu d I’nnowitz, 47 AD3d 667, 668 (2nd Dcyt. 2008). In this respect, as alrcady discussed, thcrc is 
no evidencc that any of thcsc defendants agreed to share profits and losscs. Similarly, ulthough the 
transcripts Lrom various cotat proccedings held aftcr 1996, iiicluding the trailscript of the Nassau County 
criminal procccding, listed Lcnike as appeariiig for the law firni of Peace, Agrcstn and Lernke, Lcmkc 
has indicated, without any evidence from the plaintiff to the contrary, that this listing was simply an error 
by a court reporter who had kiiown him for years and assumed he was still practicing with thc 
defendants, 

Finally, under the doctrine of partncrship by estoppel, R person is estoppcd from denying thc 
existencc o f a  partnership where, by words or by conduct, he represents hiiiisclf as a parlner in mi 
cxisting parhership and the plaintiff relied on l h i s  represenlation. id. at 668-669. Here, thc retainer letter 
signed by the plaintiff rel’ened only Leiiike and plaintifl‘s fee wm paid only to Lmikc. Indeed. plaintiff 
ncvcr cvcn met Pence or Agresta. Morcover, none of the correspondence received by the plaintiff fiom 
Lernke ever mcntioned olher attorneys or a law firm. In fact, the plaintiff testified at his depositioii that 
he only first hecaiiie uwarc of an entity iianied Peace, Agresta and Lemke when hc saw their nanic on thc 
co~i-t transcript of thc trial. Since plaintiff did not rely on any partnership between Leiiike and the olhcr 
two individual dcfendants, there can be no partnership by estoppel. ‘I’he plaintill’s clainis against Peace, 
Agrestn and the firin Pence, Agrcsta and Lernkc must thereforc bc dismissed. 

B. Plaintiffs Cross-Motion for Summary Judgment - - As the court discussed in its earlier 
decision dcnyiiig plaintiff’s motion Ibr summnry judgment, to establish a cause of nctjoii for legal 
malpractice in this action, the plaintiff must show (1) thtit Lenlke WE, negligent iii failing to exercise (hat 
degree olcarc. skill and diligence coriinionly exercised by an ordinary member ofthe lcgnl conununity. 
(2) that but for the attorney’s ncgligence, the plaintiff would h a w  prevailed in the undcrlying adion; and 
(3) that actual daniuges: were sustained ns a dircct result of the attorney’s actions. ,See, e.x,, Duvis d: 
Ilavls, I’ ,C V. Murson, 2R6 AD2d 584, 585 (1‘Dept. 2001). In denying plaintiffs m h o n ,  thc cnuit 
held that the fiiidiiigs of [he district court did not Iiavc collateral estoppel effect on Len& since he did 
not havc a fu l l  and [air opportunity to contcst the plaintiffs claim ol‘ineffectivc assistance ofcounscl 
and Lhat in any cvent, the criteria for B claim of incffcctive counscl at a crimiiial trial and for a claim 01’ 
lcgal rnalpraclice n e  not identical. 

In now nioviiig a second timc for summary judgment, the pluintiff purports to abandon his 
collaleral cstoppcl argument, but neverthelcss argues iliat Judgc Weinstein’s findings of ineffective 
coiinscl arc supporled by uniehulted evidcnce, obtained hcrciii through djscovcry, compelling this court 
lo lind, ns a mattcr of law, that T.,cmke’s iiieffectivc assistance of counsel conslituted legnl malpractice. 
Howcvcr, the fact thu t evidcricc has been o btaiiied ilvough discovery which is consistent with Judpc 
Weinstein’s conclusions hardly wmrnnts a lindinp that, RS a lnatter of law, Lcmke coinmitted lcgal 
malpractice. Indced, the plnintiff lins failed to ndcquacely explain how the “bul for” elcment o l  a legd 
malpracticc clniin m a y  be rcsolvcd in this action on a suniinaryjudgnient motion gjvcn the presencc of 

n 

Supreme Court Records OnLine Library. pogo 3 of 4 

[* 4]



factunl issues involviiig the tinderlying crimcs Ibr which he was indictcd. Notwithstanding the plaintiffs 
asseltion that this motion is not based on llic doctrine of collateral estoppel, it is clear that his arguments 
are ultiniotely tied to and dependent upon Judge Weinslein’s decision. 

In fact, the oiily real diffcrence between [his motion for suninmy judgment and plaintiFs carlier 
motion is his reliaiicc on the affirrnntion ofa self-dcsignated expert, Michael S. Pollok, Esq., who 
expresses his lcgal opinion that plaintiffs guilt or innocence is irrelevant herein and that plaintiff need 
only establish that but for 1,emkc’s negligence representation ut [he criininal trial, he would linve bcen 
acquitted and would not have spent almost six years in prison. Pollok goes on to assert that, having 
rcviewcd the cvidciice, he has concluded thal plaintiff has met this burdcn md thercfore proved his legal 
malpractice claim as a iiiatter of law. The submission of this expcrl affrduvit is inappropriate since it is 
well cshblisbed [hat “a trial court sliauld not rely on the testimony of a legal expert on a question of 
domestic law .....” Kctpfun v .  Winsletl, 218 AD2d 148, 155 (IR‘ Dept 1996). Indeed, the detenninalioii of 
whether R lawycr’s performance constitutes legal malpractice is the function of the court and any opinion 
proffered by an “expert” as to a legal coiiclusion is impermissible. See Xusso 1’. Feder , Kizsszovifz, 
hamson, Weber, Skulo B Bass, LLI’, 301 hD2d 6 3 , 6 8 4 9  (1“ Dcpt. 2002). ‘Thus, the court should not 
even consider Pollok’s afirnintion since it usurps the court’s functioii oC determining whether the 
plaintiff has inel the legal standards for establishing a malpractice claim. 

111 any event, Pollok’s assertion that the plaintiff need not establish his innoccnce i n  order to 
prevail does not accurately reflect thc legnl Ytnndards applicable to plaintif‘l’s claim. As discussed at 
lcngth in the couit’s previous decision, it is wcll settled that to prevail on a lcgal mulpracticc claim 
arising lrom ;i crimiiml conviction which was ovei-turned, a criminal defendant must allege and prove 
“his innocence or n colorable claim of innocence of thc underlying offeiisc.” Cmmcl v. Lunney, 70 
NY2d 169, 173 (1 987). See also Britt v. Legal AidSmieQ, Inc., 95 NY2d 443,447-448 (2000); Winkler 
I), Messinger, AIperln & Hujay, 147 AD2d 693 (2‘ld Dcpt. 1989); B.K Industries, Inc. v. Pinks, 143 
AD2d 963 (2“d Dcpt. 1988). Under this standard, such a plnintilf bears the “unique burden” of plcading 
and proving that his conviction was due to the attomy’s negligent actions alone and not to the 
consequenccs of his guilt. See Briff  v. L e R d  Ald Suciely, Inc., 95 NY2d at 447. Thus, although the 
plaintifi‘hcrcin w e d  only provc, by a prcpondcrance of the evidence, that he would not havc been 
convicted absent Lernkc’s negligence, Lemke may affcr evidence of the plaintiffs guilt in this legal 
malprnctice action in order to rebut the plaintiffs claim that hc would hnve prevailcd but for Lemke’s 
inadcquatc reprcsentation. See Lemke v. Zurich North America. 26 Misc.3d 1084, 1092 (Sup Ct Nnssau 
Co 2009). Since these are issues which cnn only be determined at trial. the plnintiff s motion for pa~~ in l  
suinrnary judgriient, which is cssentially a motion to rear rue, must bc denicd. 

OU% 
Accordingly, in motion sequciicc i-iunibers 007, O O M ,  the respective motions for summnry 

judpnient by dcfendnnts Agresta, Peacc, and Peace, Agrcsta & Lcnlke are grantcd and the complaint is 
hercby dismissed as against these defendants. L ke’s cross-motion for summary judgmcnt is denicd. iv 
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