
People v Levy
2010 NY Slip Op 33329(U)

November 22, 2010
Supreme Court, New York County

Docket Number: 401478/2010
Judge: Joan B. Lobis

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNEDON 1112912010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK CO.UNTy 

PR.ESENT: Y PART 6 
J u r ~ c e  

INDEX NO. ' ~OW$Q 
@@LE; 

Plaintiff($), MOTION DATE y!M/o 
MOTION 884. NO. 00 'rN'L - v -  - 
MOTlON GAL NO. - D C W J d  

Defendant(s). 
The following papers, numbered 1 to @, were read on thk motlon to 

Notice of Motion I Order to Show Causa - Affidavits - Exhlblb 

A n m r l n g  Aflldavh - Exhlbb 

Replyfng AflldavIta 

Cross-Motion: [ d y e s  1 J No 

Dated: I , f , h 4 , 9  . 

Check one: [ J FINAL DISPOSITION [ J NON-FINAL DISPOSITION 

[* 1]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 6 

X 
PEOPLE OF THE STATE OF NEW YORK, by 
ANDREW CUOMO, A t t o r n e y  General of 
the State of New York, 

_ _ _ _ _ c c - - - - _ - - I I _ _ _ _ _ - - - 1 c - - " - - - - - - - - -  

Pati t ioner , Index N o .  401478/1010E D 
-against- 

YAIR LEVY and YL RECTOR STREET LLC, 

Joan 8 .  Lobi., J.: 

Motion sequence numberr 001 and 002 are hereby conaolidatsd 

in thie memorandum decision and order. 

This is a proceeding (motion sequence no. 001) brought on 

behalf of the People of the S t a t e  of New York by Attorney Qensral 

Andrew Cuomo (the AC) againat reopondento YL Rector Street LLC 

( Y L ) ,  the sponsor of a non-eviction condominium converaion plan, 

and its principal and YL's managing member, Yair Levy (Levy), 

charging them with fraud, deceitful conduct and other 

illegalition in connection with the offsring for sale of 

condominiurn unita at 225 Rector Place i n  Manhattan (the 

Condominium) , and seeking monetary damagegl, penalties, costs, and 

permanent injunctive relief. In essence, it ie claimed that 

respondents failed to fund the Condominium's rcscne fund in 

accordance with the representations i n  the Condominium's offering 

plan (the Offering Rlan) and the applicable law; failed to make a 
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required payment in lieu of taxen (PILOT),' am promised in the 

Condominium's offering plan; and raided the Condominium's reaema 

fund, uning the monies IIO obtained for improper purpoaca, thereby 

leaving the Condominium in a cornpromisad financial position, 

without regard for the harm inflicted on the Condominium units' 

gurchaosre and tsnante. 

failed to update the Offering Plan for completeness and accuracy, 

eo aa to provide prospective purchasers with a sufficient baeis 

upon which to make a knowledgeable daciaion about whether to 

purchase. 13 NYCRR 23.1 (b) (11, (2 )  . Rmpondents now move 

(motion sequanco no. 002)'  to dismiss the petition. Since 

respondents have failed to establish their entitlement to tha 

requested relief, their motion is denied, and the parties are 

directed to ~ e m e  any anewering and reply papers as provided 

heroin. 

It is aleo claimed that the respondents 

Baokground 

The Condominium consists of a leasehold interest in land 

located in Battery Park City, on which a building, containing 303 

residential units, a garage, and commercial units, a i t a .  On May 

1, 2007, the office of tho Attorney Qensral (OAG) accepted 

raspondentn' Offering Plan for Filing. The stated purpona of ths 

lIn8tead of New York City real estate taxee, paytnente in lieu 
of taxea to the Battery Park City Authority were required. 

'APplkatiOn 002 waH made in response to tho gatitioner'e 
motion againet respondents for a default judgment, which motion was 
praviounly denied. 
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I 

Offering Plan (at 1) warn to "met forth in detail all material 

facts relating to the offering by Sponsor of the 303 Residential 

Unita." Under the Offmring Plan ( i d .  at 5 2 9 ) ,  Levy raprseentsd 

that ha and Y L  had the primary responsibility for complying w i t h  

Article 23-A of the Qsnsral Buainstw L a w  (commonly known aa the 

Martin A c t )  and the regulations promulgated under Title 13 of the 

regulate, among other things, the offer and eale of condominiums, 

and for complying with any other applicable l a w s  and replatione.  

L e v y  and Y L  further acknowledged that they ware jointly and 

severally certifying, us required by 13 NYCRR 23.3 (&e) and 23 .4  

(b), that the representations made in the Offering Plan were (and 

that its amendmento would be) #complete, currsnt and accurate,' 

and containad no omissions of material fact, no promint &B to the 

futuro "which [was] beyond reaeonable axpoctationo or unwarranted 

by existing and no fales statements where the 

sgonnor and it6 principal knew or could have known the truth, or 

where they lacked knowledge about the statement made. Offering 

P l a n ,  at 5 2 9 - 5 3 0 .  

Pureruant to 13 NYCRR 23.3 (ac), offering plana were 

required to utate whether thoro would be a reserve fund, and, if 

BO, t o  ntate the amount, and which capital replacements and 

repairs war* to be credited against the sgoneor'o contributione 

to that fund. The raesrve fund was only to be ueed for capital 

expsndituree. Id. Offering plana were required to comply with 
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any law applicable to resene funde. Id. 

Pursuant to the Administrative Code of the City of New York 

(Adminietrative Code)3 626-703, condominium conversion plan 

sponaore were each required t o  establioh a roaervo fund, which 

wa8 to be urmed only for capital repairs, imgrovementrr and 

replacements required for  the reeidente' health and safety. That 

regulation provided two wayn for the sponoor to establish a 

resewe fund. The first alternative was for the ergoneror to fully 

satisfy ite obligation by placing three percent of the total 

price, aar that term waler defined under Administrative Code P 26-  

702  (b), of the condominium units being offered, into a reserve 

fund, and by txannfsrxing that fund to the condominium'e board of 

managers within 30 days of the firnt unit clooing. 

Administrative Code § 26-703 (a) 

The second alternative for 

Administrative Coda S 26-703 [b] 

establishing a reserve fund (see 

permitted the sponsor to fully 

meet ita rmuenre fund obligationa over a five-year period. 

this funding method, the sponaor w a s  required to make an initial 

contribution (the Mandatory Initial Contribution) within 30 days 

of the firat unit closing, and wan then required to make 

subsequent contributions am each unit wa8 aold. 

Initial Contribution was to equal three percent of the actual 

Under 

The Mandatory 

'The sections of the Administrative Coda, which tar8 relevant 
to thirer proceeding, are set forth in that portion of the code 
commonly known as "Local Law 7 0 . "  
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salee price of a l l  the unite sold at the time the offaring plan 

was declared effective. However, if that amount was lees than 

one percent of the total price, the aponaor warn required to 

deposit at least one percent of the total price into the resene 

fund. 

remma fund, and trannferring that fund to the board of 

managers, the rrponsor waa to make subsequent contxibutione to the 

fund. 

plan was declared affective, the sponsor had to depoeit three 

geruent of that unit'e actual sales price into the fund within 30 

days of the eralo. 

Mandatory Initial Contribution, the m u m  of that contribution, 

before any credits claimed by the Bponsor, and the nrubeequent 

contributions wam less than three percent of the total price of 

After paying the Mandatory Initial Contribution into the 

Spscifically, whenever a unit was sold after the offering 

If ,  on the fifth anniversary due data of the 

.all of the unite offered, the eponsor had to make up the 

ehortf'all. 

total of all contributions warn, within five years, to equal or 

exceed the amount Ueposlted under the first funding alternative, 

except to the extent that the sparnor received a credit against 

the Mandatory Initial Contribution. 

Therefore, under the second funding alternative, the 

Under the eteond funding alternative, the aponeor was 

entitled to altnirn and obtain a credit against tho Mandatory 

Initial Contribution for the actual coat o f  capital replacements 

begun after the offering plan was filed and before it warn 

declared effective, "provided, however, that any such 
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replacements [had to] be sat forth In the plan together with 

their actual or estimated costa .. Administrative Code 5 26- 

703 ( c ) .  Uhder Administrative Code g 26-702 ( c ) ,  a 'capital 

replacementm was defined as ua building-wide replacement of a 

major component of the ... (1) elevatort ( 2 )  heating, ventilation 

and air-conditioning; (3) plumbing; (4) wiring; [or] (5) windowH 

aynteme of the building, or a nmajor sttructural replacement to 

the building1 providod, however, that replacements made to cure 

code violations of record [could] not be included.m 

Notwithetanding the two funding alternatives, the sponrror wan 

permitted to make contributions to the reserve fund earlier and 

in greater amounts than requd.red. 

(c) . 
Administrative Code I26-703 

Ae is relevant, respondents' Offering Plan satimated that 

the ramenre fund would be in exce88 of n i x  and a half million 

dollars; indicated that under the law the reaexvo fund could only 

be used for capital repairs, replacements, and improvementn 

needed for the reeidents' health and eafaty; stated that the 

sponsor waa required to cstablinh a reoemc fund pursuant to 

Local L a w  70 and listed the two possible ways the rescwe fund 

could be funded; indicated that if the sponsor elected the escond 

funding alternative, it could choose to advance contributions to 

the reneme fund and take a credit against subnequent 

contributione due thereafter; recited that the  argonsor could 

receive credit against tho Mandatory Initial Contribution for  the 

6 

[* 7]



cost of capital replacements commenced after the Offering Plan 

was filed and before it wao declared sffectivm; and Indicated 

that the sponsor did not then anticipate taking such a credit, 

but that it reeerved the right to do BO, provided that any 

qualifying work warn psrformed4 before the Offering Plan's 

effective date. Offaring Plan, at 191, xi. A COPY of Local Law 

70 waa appended to the Offering Plan. The offering Plan further 

ntatcd that a description of such qualifying work would be 

diecloeed "in a duly filed amendment to the Plan." Id. at 391; 

m e  also 13 NYCRR 2 3 . 5  (a) (1) (if the offering plan does not 

comply with 13 NYCRR 23.1 [b], #due to change of circumstancwa, 

the pasmraga of time or  any other readdon, the offering plan mumt 

be amended promptly"). 

Under the Offering Plan (at 135-136), the sponsor, which 

rsprseentsd that it had the financial means to meet ita dutlee 

with rmpect to unsold unitsl, agreed to pay real estate taxes, 

among other chargers, on the unaold units, in accordance with the 

Condominium's by-law provisions, and indicated that it intended 

to meet its duty in thin regard through the sale proceeds from 

offered u n i t e ,  rental Income from non-purchasing tsnanta, and 

through financing. 

The Offering Plan (at 141) and by-laws (q 2 . 4 )  provided that 

'It is unclear whether the word Mperformsd" in t h i s  context 
simply reforred to qualifying work which waa *begunu before the 
Offering Plan's effective Bats. Administrative Code § 26-703 (c) I 
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I 

the Condominium's affairs would be governed by the Condorninium'sl 

board, which would at first be made up of the one parson 

designated by the commercial unit ownera to comprise the 

commercial board, and two individuale selected by the sponsor a8 

the rseldsntial board. The commercial unite were initially to be 

retained by the sponsor. 

Period," during which the erponaor controlled the Condominium 

board as well am the residential board, until the earlier of five 

years after the first cloraing, or when the sponnor owned lese 

than 50% of the aggregate common intereats of all unite. 

Offering Plan, at 139. The Condominium board w a l j  charged with 

making dccinionn regarding repaim, replacement, and upkeep to 

the general common elements~ the reeidential board waa entitled 

to make rerimilar decisions with respect to residential common 

elemsnta, and residential limited common elements; and the 

commercial board had a corresponding entitlement with respect to 

comrnarcial common and limited common elements. By-lawe S 2.2.2 

(Offering Plan, at 462-467). The Offering Plrn provided that the 

Condominiurn board was going to enter into a management agreement 

with Penmark Realty Corporation (Panmark), which was permitted to 

A t  f i r e t ,  there warn to be a nControl 

caum common elements to be maintained atld repaired Yin the 

manner deemed advieablts by the" varioue boards, but that, in 

general, Condominium board approval was needed for ordinary 

repair expenditurea over $10,000 for any one item. 

Plan, a t  195. 

Offering 

Penmark waler to be paid a yearly bane salary of 
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$100,000, and wag to be bonded Sn the amount of $250,000 for any 

dilshonent 03: fraudulent acts. Id. at 195-196. 

Respondent# amended the Offering Plan eight times before tho 

plan was declared effective, on December 13, 2007, by which time 

46 prospective purchasers had executed purcharre agrsamente.' 

Offering Plan waa amended for the ninth time, about two months 

later, on February 15, 2008. The sponrror repreaented In each 

amendment that there had been no material changes in the Offering 

Plan, except those act forth in each amendment. 

The 

The Condominium's first unit cloned on April 4, 2008,  and 

the 30-day period, by which monies under either of the two 

funding alternatives had to be deposited into the reoeme fund, 

ended on May 4, 2008. Under the first funding alternative, 

$7,399,215 had to have baen degonitad by that data. 

eecond funding alternative, a minimum of $2,466,450 had to have 

bean deposited aa the Mandatory Initial Contribution, unlerrs an 

appropriate credit waa taken. Neither full amount was ever 

deposited into the reserve account. 

Under the 

In the meantime, respondents undertook to renovate the 

Condominium in 2007 and 2008, but never finished it. 

2009, the Sponaor's lander commenced a foreclosure action against 

In early 

eeeenca, an offering plan cannot be declared effective 
until purchase agreements have been executed and delivered by a 
minimum of 154 of a building's residential tenantr or by gurcharrsrrr 
who sta te  that they intend to occupy a unit once it i p ~  vacated. 
General Businem Law 8 352-eeee (b). 
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it, Levy, and others, claiming that respondento had defaulted on 

a $351,881.19 January 1, 2009 PILOT; abandoned the Condominium 

without heat or hot water1 failed to pay eubcontractore; failed 

to maintain a proper opesating uhortfall emcrow account; failed 

to meat the minimum liquidity levels required by the loan 

documents; and failed to meet certain third-party expenses. Sea 

R a d h  aff. in support of petition, ex. L. The Condominium wan 

placed under recsiverahig on February 27, 2009. According to the 

OAO, before the Condominiurn waa placed In receivership, 72 

Condominium unita had been slold pursuant to the offering Plan. 

The OAQ hna not indicated specifically when each subeaquant unit 

wa8 purchanad, the amount of each nubnequent contribution which 

had to have been placed in the reoeme fund, what the etatun warn 

of ths remmrve fund or of moniee taken from it when each unit was 

purchaned, or what the spon00r~0 overall financial erituation wan 

when each unit w a s  purchaatd. 

L e v y  and YL than commenced an action against the lender, 

claiming that it did not meet I t s  lending obligations, and 

urging, among other things, t h a t  the condominium's managing agent 

had abrrcondad with the PILOT fundo when it feared that it would 

not be paid its management fats. In January 2010, the lender'e 

motion to dismise the rsngondents' complaint was granted, and the 

lender was grPnted summary judgment in its foreclosure action. 

I d .  Penmark was ultimately replaced as the Condominium board's 

managing agent. 
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Meanwhile, the rerponsor attempted to file a lo th  amendment, 

apparently in or about April 2008, which recited, among other 

things, that the Sgonoor had contributed a total of 8 

1,597,932.41 to the reserve fund am of the end of April 2009, but 

had withdrawn a total of $1,597,773.56  from it, \\and ha[dl used 

such funda for construction of the building." The proposed 

amendment also revealed that the January 1, 2009 PILOT had not 

been paid, and that I t  waa being disputed in the lender's 

foreclosure action. Roschslle, reply aff., ex. A. Neither that 

groponed amendment, nor any prior one, egeclfically indicated 

that respondents were taking a credit againat the Mandatory 

Initial Contribution, nor did any amendment or proporaed amendment 

eet  forth any capital replacements or their actual or estimated 

costs I 

Some time before the end of July 2009, the AG'e office 

ratarted an Investigation into reegondente' conduct, including, 

evidently, raquieitioning the refacme fund bank account recorda, 

and records relating to a payroll account and an operating 

account (operating account) of an entity called Y L  Management, 

LLC. Levy, Daniel Dautech, Levyf@ son-in-law, and other msmbare 

of Levy's family had eignatory power over them latter two 

accounts. According to the OAG, an nugportcd by the rememe 

fund'n and the operating fundla monthly statements, monies were 

withdrawn from the reserve fund account and deposited in to  the 
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operating account,' and some payments from the latter account 

were seemingly ursad for gurpoees other than for the Condominium's 

capital replacements. These included gaymentrr of Macy'n and 

American Express credit card bills, payments personally to Lsvy 

and him family, including to Deutech, and payments to S t a p h s ,  

Vorizon Wirslaee, and to the Oxford Health Plan. A review of the 

reserve fund's monthly statementer from April 2008 through 

February 2009 reveals that, for the moat part, any monies 

deposited each month into that account, were largely withdrawn by 

the end of that month, that no fun& were depooited into the 

account after November 26, 2008, and that, at the end of February 

2009 ,  only $70 warn left in the account. 

On July 30, 2010, respondents' l o e h  proposed Offering Plan 

amendment waa accepted for f i l i n g ,  after certain correctiona and 

deletions required by the AG's office were made, including the 

deletion of the Sponaor'm claim that the money it had withdrawn 

from the resene fund had been used to conatrugt the building. 

The Instant Proaaading 

On June 9, 2010, the OAQ commenced this proceeding against 

L e v y  and YL. The petition allsgso tight causes of action againsat 

respondents. The first through third cauaeB of action are 

gremiE38d on Executive Law § 63 (12), which permits the AQ to seek 

injunctive and monetary relief whenever a person has been engaged 

%ride from other aourceB had aleo been degoaited into the 
operating account. 
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in repeated illegal or fraudulent acta or ham *Lotherwine 

demonstrated persistent fraud or illegality in thm carrying on, 

conducting or traneaction of business.* under that otatuts the 

term "fraud" lncludea a Bcheme to defraud as wall as "any 

deception, misrepresentation, concealment, 0 U ~ g r 8 t X I i O n ,  falam 

pretense, promise or unconscionable contract provision." I d .  

The term upersistent," aa it relateer to fraud and illegality, 

includes ucontinuance or carrying on of any fraudulent or illsgal 

act or conductJH and the term WrepeatedM includes Urepstitlon of 

any separate and distinct fraudulsnt or illegal act, or conduct 

which affects more than one person.H I d .  

The AG'e first cause of action, brought pursuant to 

Executive Law # 63 (12), allogea that respondents fraudulently 

failed to fund the rssswe fund as represented in the offering 

Plan, failed to disclose that they would raid the resame fund of 

ita subsequent contributions, and fraudulently failed to make the 

January 1, 2009 PILOT, and that such actu  conutitutsd rspsat.8 

fraudulent acts  and persistent fraud or illegality in conducting 

a businam. 

respondents' repeated violations of Local Law 7 0 ,  in failing to 

fund the rememe fund as represented in the Offering Plan and in 

raiding that fund, constituted repeated illegal acts and 

germristent illegality in conducting a businam under Executive 

Law S 63 (12). 

respondsnts' repeated violations of the Martin Act amounted to 

The escond cauae of action alleges that the 

The third cause of action allague that the 
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illegal acte and persistent illegality in conducting a businem 

in violation of Executive Law S 63 (12) . 
The fourth through naventh causea of action are barred on 

claimed direct violations of the Martin A c t .  The Martin A c t  

govmrne the offer and sals of necuritisa, including condominiums, 

and permits the AG to investigata and commence an action for 

injunctive and monetary relief whtm the A 0  balitven, from the 

evidence, that a person or sntity haa engaged in, or i a  about to 

engage in, fraudulent practicea under Article 23-A of the Qcnaral 

Business Law. See Qeneral Business Law f i f3  352 (11, 353. 

uFraudulent practices" include "any deception, miarepreeentation, 

concealment, rauppression, fraud, false pratema or false gromiaeu 

in the eale of securities, such as condominiums. Qeneral 

Bue~ness Law i?i 352 (1). Under the Martin Act ,  it i n  illegal to 

m e  any "fraud, deception, concealment [or] suppression ...," or 
to make a false statement, when the statement's maksr "(i) knaw 

the truth; or (ii) with reasonable effort could have known the 

truth1 or (iii) made no reasonable effort to ascertain the truth; 

or (iv) did not have knowledge concerning the ragrementation or 

etatsmsnt made , , , .# General Business Law I 352-c (1) (a), ( c )  . 
The Martin Act  alero ests forth the infomation which a 

condominium offering plan muot contain; empowers the AG to 

promulgate rules and regulations in that regard; and requires the 

offeror to provide information prescribed by the AG in order to 

give prospsetive purcharaere adequate information upon which to 
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form a judgment. General Busineee Law !is 352-8 (1) (b)t 352-e 

(6). Pursuant to that authority, the AG has promulgated thr 

rsgulatione governing offering glans which are set forth in T i t l e  

13  NYCRR, Part 23. 

The AG'e fourth cause of action, which i r r  brought under the 

Martin Act, alleges that the respondents' failure to discl08e in 

the offering Plan and itn amendmcntn that they did not properly 

fund the resene fund, the ir  raid on the fund, and their failure 

to m a k e  the January 2009 PILOT constituted fraudulent practices 

under the Martin A c t .  The fifth caum OP action allege8 that, 

while they were angagad in selling and Offering units in the 

Condominium, the respondents, in violation of the Martin Act ,  did 

not dieclose in the Offering Plan and ita amendments their 

failure to properly fund the reaerve fund, their raid on that 

fund, and thoir failure to meet the January 2009 PILOT. 

rrixth cause of action arroerta that respondents' 

rnisreprsesntatione in the Offering Plan, that they would fund the 

resetme fund, as per the plan's requiremsnta, and meet PILOT 

obligation@ with respect to uniaold units, conetitutad violatione 

of ths Martin A c t .  

alleges that the reegondente' failure to amend the Offering Plan 

to timely disclose that they did not depoeit the Mandatory 

Initial Contribution Into the ramwe fund and that they withdrew 

subsequent contributions to the resene fund constituted 

violations under the Martin A c t .  

The 

Under the seventh causa of action, the AC3 
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Finally, under the eighth cause of action, the A0 asserts 

that the respondents violated Qeneral Bul~liness Law S 349, a 

consumer protection statute,  which declares unlawful deceptive 

acts and practices in the conduct of any businsacr in the state, 

and permits the AG to enjoin such acta and obtain restitution of 

money or grogarty so obtained. 

each of 72 Condominium unit purchaeee, made pursuant to the 

Offering Plan, was a consumer transaction) that the respondents' 

conduct In connection with those sales transactions was 

misleading, because respondents concealed that they had failed to 

fund t b  maenre fund aa the law requiredl and that respondents 

engaged in deceptive practices in the sale and advertisement of 

the units. 

In particular, the A0 claimsr that 

Aa a reault, the AG seeks, under the first through eighth 

cauiatw of action, restitution and/or damages of $7,399,145, the 

amount that it is claimed respondents should have placed in the 

resene fund, minusa the $70 which wae left unspent in the raseme 

fund account] under the fourth through eavanth c a u m ~  of action, 

a judgment permanently enjoining respondsnta from directly or 

indirectly engaging in any business activity involving the sale, 

offer or advertleernent of securities in thin statal under the 

firet through asventh causepl of action, a judgment permanently 

enjoining rsepondentsl from further engaging in the foregoing 

alleged fraudulent, unlawful and deceptlva acts; on the eighth 

came of action, penalties of $360,000.00 under General Budneerr 
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Law B 350-6  ($5,000 fo r  each of the 72 unit males); on all causes 

of action, from each respondent, a discretionary allowance, in 

the amount of $2,000, pursuant to CPLk 8303 (a) ( 6 )  f and costa 

and disbursements. 

Respondents now croaa-mow to diomios the petition. The 

original cross motion to dismiss wae brought by Levy, acting pro 

sa, purporting to represent himself and YL, a limited liability 

company. In that application, L e v y  asserted that the A W B  

allegations about the resene fund were false becaurre YL selected 

the second remmm fund funding ogtlon, which YL had reserved the 

right to do in the Offering Plan, and then took the full credit 

to make capital replacements, repairrr and improvsmente, thus 

offsetting the qpontlor'a requirement to make the Mandatory 

Initial Contribution to the reserve fund. He further claimed 

that the sponsor thereafter depoalted the requisite three percent 

contribution into ths resane fund as each transaction closed, BO 

that, by the end of 2008, $1 ,597 ,932 .41  had been deposited into 

the fund. Levy baldly anaartad that these funds were then uded, 

ma permitted, to make capital repairs, rsplaesmenta and 

improvements needed for  the safety and health of the renldents, 

with the approval of the Condominium board. 

L e v y  maintained that there was no timing requirement set  

forth for when the eponaor had to dioclooe that it would take a 

credit, and that, at most, there waa a technical deficiency in 

the Offering Plan. Levy also claimed that he had five yeara 
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under the Adminletrative Code to fund the rcncme fund, and that 

nince five yearcr had not elapsed, the OAQ could not prevail. As 

to the January 2009 BILOT, Levy claimed that this aonstitutad, at 

moat, a breach of contract claim, actionable only by the 

Condominium board, and that, In any event, the fact that the 

managing agent converted the January 2009 PILOT would not amount 

to fraud or illegality by respondents within the intendment of 

the laws relied upon by the OAQ. AB to the failure to timely 

amend the plan, Levy claimed that the OAO ehould have had him 

amend the plan after the respondents submitted the grogoaad l o t h  

amendment. 

Once represented by counsel, the respondents conceded that, 

under the second funding alternative, $2,466,450 was the required 

Mandatory Initial Contribution. Counslel  urged, however, based on 

the affidavit of respondents' accountant, Scott Ackcrman 

(Ackerman), who reviewed unspecified books, records, invoices and 

change orders, that conatructlon work and capital improvements 

undsrtnken by the sponsor i n  the categories of WAC,  electrical, 

plumbing, and steal replacement, Wnong exceeded $4.3 

million, and that the 9najority" of that work wa8 artarted before 

December 13, 2007, the effective date of the Offering Plan. 

Acksman aff., f 3. 

which contained vague deacriptione of work, some of which was 

dated " 9 9 / 9 9 / 9 9 , "  and soma of which postdated the affective date 

of the Offering Plan. 

Attached to that affidavit warn a opreadehaat 
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Respondentsa' counsel also assertedf contrary to Levy's 

apparent claim that the deposita into the reserve account were 

the reguioite three percent contributiona (from auborquent 

aalaar), that respondents over-funded the r~0017~e fund because the 

"vast majority" of fun& which were allegedly misappropriated, 

wa8 From sales contracts entered into before December 13, 2007, 

rather than from contract@ entered into aftor the plan warn 

declared affective, only the latter of which required subsequent 

contributionn into the reserve fund. Thus, respondents' counrael 

claimed that her clients never had to make the Mandatory Initial 

Contribution, and were simply withdrawing their own money, all of 

which they had gratuitously placed in the r e ~ e m a  fund account. 

Respondsnta' counerel further atatad that she had been adviaed 

that the January 2009  PILOT had been made, evidently by the 

lender. Finally, rrapondanta' counsel maintained that the 

petition mu& be dismisered because the OAQ has no jurisdiction to 

enforce the Administrative Code/Local Law 70 proviaiono regarding 

r o ~ e ~ ~ e  funds. 

DISCUSfiION 

On an application to diemiee a petition for inaufficiency, 

the petitionfa allsgatlone of fact, but not ita conclunione of 

law, are deemed as true. Matter of H h e s  v State Bd. of Parole, 

293 NY 254, 258 (1944); see 4180 Matter of Nadles Land C O ~ .  v 

Tom of Brookhaven, 2 0  AD2d 648 (2d Dagt 1 9 6 4 ) ;  Matter of Hassttt 

v Bamee, 11 AD2d 1089 (4'" Dcpt 1960). 

19 

[* 20]



Raogondmt#' assertion that the OAQ lacks jurindiction with 

reepact to any cause of action which i t r  basled on a violation of 

Local u w  70 is without merit. The inatant proceeding is not an 

enforcement proceeding, pursuant to Adminhtrativa Coda S 26-708, 

and the AG is not arceking relief under that code provision. 

Rather, the AQ is naaking to enforce hin powern under General 

Busincos L a w  91 349, Executive Law 1E 63 (12), the Martin Act, and 

t he  regulations which the AG was authorized to promulgate under 

the Martin A c t .  

enforcement of the Martin Act. Kralik v 239 E .  79'" g t .  Ownem 

C o q . ,  5 NY3d 5 4 1  58 ( 2 0 0 5 ) .  Aleo, the AGie authority to aeraert 

a claim under Executive,Law S 63 (12) has been rrustained, where 

other administrative agcncien have had statutory jurisdiction. 

See People v Amerfcan Motor Club,  l f ic. ,  179 AD28 277 (lmt Degt 

1992) ; Srtats of New York v Winter, 121 AD2d 287 (lmt Degt 1986) ; 

State of New York v Soli1 Mgt. Corp.,  128 Misc 2 8  767 (Sup Ct, NY 

County 1985) , a f f d  114 AD28 1057 (lmt D s p t  1985). 

The AG has the sola responsibility for 

The format and content of offering plana are under the A W e  

control. 13 NYCRR 23.3. A l m ,  the AG ha# sat minimum standarde 

of compliance, which detail the high degree of candor required by 

offering plane. 13 NYCRR 23.1 (b) . To t h i s  end, tha ACIfrr 

regulations ~ p ~ i f i c a l l y  provide that offering glans must comply 

w i t h  *any applicable law concerning reeewe funds," state the 

amount of those funds and what they will be used for, and, i f  the 
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fund ie a resenre fund, indicate that it can only be uned for 

capital eqsnditurss.  13 NYCRR 23.3 (ac) Further, the Aa has 

promulgated regulationsl regarding the need to promptly amend 

offering plans BO that they remain c ~ l s t e  and accurate. 

Hmrs it i r r  claimed that YL and Levy were leee,than 

forthcoming in the Offering Plan regarding the reaeme fund, its 

funding and its uae. 

fund, which they represented would only be used for capital 

expenditures, and Failed to amend the Offering Plan to provide 

complete and accurate information about the reserve fund's 

statue.  Additionally, it ie claimed that the mepondants engaged 

i n  repeated and persistent illegality under Executive Law !i 63 

(12) by repeatedly vio lat ing  Local Law 7 0 ,  clearly an applicable 

regulation, which, acaordingly, respondents represented in the 

Offering Plan they had the duty to comply w i t h .  See Btata of New 

York v Princess Prestige Co.,  42 NYZd 104 (1977) ; People v Empyre 

Inground Poolrr, 227 AD2d 731, 733 (36 Dspt 1996) (rspeated 

statutory violat ions conetituted rspeated illegality under 

Executive LRW S 63 [121). The A0 is certainly entitled to ansart 

claimrr under the Executive L a w ,  Article 23-A of the General 

Bueincss Law, and General Business Law 5 349, even though the 

AQ'e claim@ under thoas-statutes  may be related to or be based on 

violations of Local Law 70. Otherwiss, the AQ'8 poware under its 

own regulations, the General Business Law and the Executive Law 

would be meaninglees. Finally on the jurisdictional iseue, the 

It is ala0 claimed that they raided the 
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claims against respondente do not ariee eolely out of the rememe 

fund and Local Law 70, but a h 0  involve regreeentatione in the 

offering Plan regarding payments in lieu of taxear. Therefore, 

respondents' application to diemiss this proceeding based on a 

claimed lack of jurisdiction is denied. 

Respondents' position that diolmioaol i a  warranted bacaurre 

the erponsor allegedly chose the eecond m e e w e  fund funding 

option, and then took the credit permitted under that funding 

option, is unavailing. Aside from the fact that thia i e  a motion 

to dismiss where the petition's allegations are deemed true, 

respondents have failed to entablish, through competent evidence, 

that they unsd $ 2 , 4 6 6 , 4 5 0  for capital replacements, begun after 

the Offering Plan w a s  filed and before it waB declared effective. 

Ackermm'n affidavit is not baaed on perslonal knowledge, and his 

vague epreadshset, which ie baaed on some nebulously defined 

documente, none of which is supplied, is wholly inadequate. See 

Hambsch v New York C i t y  Transit Auth . ,  63 NY2d 723, 7 2 5 - 7 2 6  

(1984) ;  Ainatchi v 500  West End LLC, 91 AD3d 513, 515 (lat Dapt 

2008). Raupondenta' couneel'a denial of respondente' 

misappropriation of funds, is nimilarly unavailing, eincs counsel 

laeksl personal knowledge. Fohy v Haffmeiatar, 156 AD2d 541, 543 

(2d Degt 1989). Further, respondents have failed to establish 

that they had, at the relevant time in issue, determined to take 

a credit for the Mandatory Initial Contribution to the resenre 

fund under the second funding alternative. On the record here, 
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rsagondsntm' Pailursrr to comply with the ir  duty under tho 

Offering elan and applicable law, to promptly amend the Offering 

P l a n  to indicate that they were taking such cradi t ,  the nature of 

the capital replacements which were performed after the plan wan 

filed and before its effective data, and what its cost6 were,' 

etrongly euggaet that their currant claim, of having taken a 

credit on their Mandatory Initial Contribution, ie a recent 

fabrication. In thira regard, although respondents claim that 

they selected the second funding alternative and took a credit 

under it, they never indicated i n  the ninth amendment, dated 

February 1 5 ,  2008, two months after the Offering Plan's effective 

data, that they were taking a credit,  even though reapondents 

would have been aware whether capital replacements had begun 

before the effective date. I further note that respondents 

offered conflicting accounts as to the subsequent contributions 

under the erecond resene fund funding option, which were not 

rrrubject t o  P credit. Also, avan though the Condominium's boards 

w e r e  under the aponaor's control at the time in iasue, no 

affidavit@ were offered from the board mambare indicating their  

action on, or approvals of, any specific capital replacement. 

Accordingly, reapondents' assertion that thia proceeding muat be 

dismissed becauas the reacne fund was appropriately funded, 

proper credits were taken, and because the reserve fund was never 

raided, fniln. 

Rarspondents maintain that the hMxant proceeding I s  not ripe 
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bocauae five yeara have not paeeed eince the time commenced for 

funding tho rename fund. Tho AQ aplplerta that this proceeding is 

ripe because respondents failed to meat those funding obligations 

which accrued before the end of the five-year period, and failed 

to make the Mandatory Initial Contribution, thereby requiring 

them to have fu l ly  funded the reaeme fund by May 8,  2008, under 

the first funding option. AEI previouely alluded to, it is 

unclear on the inartant record whrt the oponior'pI exact dollar 

amount financial obligation was to the reserve fund before the 

Condominium was placed uncbr receiverehip in February 2009. 

Nonetheless, while under the second rasema fund funding option, 

a sponeor had up to five years from the duet date of the Mandatory 

Initial Contribution to fully fund the resenre fund, the sponior, 

aside from any appropriate credit, still had to deposit the 

Mandatory Initial Contribution within 30 days of the firat 

closing and make each subrrsquant contribution within 30 days o f  

each rrubsequsnt cloeing. Here, it is claimad that respondents 

failed to meet the funding obligations. Also, as pravioualy 

observed, this proceeding is not based solaly on the reserve Fund 

claims, but also involve@ the failure to make the J&uary 2009 

PILOT. Thun, thia proceeding is ripe. 

Respondents' claim that their failure to meet their 

obligation concerning the January 2009 PILOT doerr not consltitutm 

fraud or illegality within the intendment of the relevant 

statutes and regulations, and that, in any event, their failure 
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in this regard wan due to the mirafeasance of the original 

managing agent, Penmark, is inadequate to demonstrate 

respondents' entitlement to dhrnhu8l  of the BILOT claim. F i r s t ,  

that respondents' lender evidently paid the outstanding PILOT 

would not exonerate respondents from failing to meet their 

obligation. Second, roopondente have not indicated how much 

Penmark was owed when it allegedly took  the PILOT monies to 

leratisfy what it believed it waa owed in management foam. Third, 

there is no indication that respondents went after Penmark's bond 

in order to recoup eome of the moniasl allegedly taken, which 

casts doubt on reapondents' claim that Penmark converted the 

funds. Fourth, while respondents' failure to make the January 

2009 PILOT may ultimately turn out to be nothing more than a 

breach of contract, respondante have not demonetrated that here. 

It is unclear when respondents became aware that they would be 

Unnblc to meet that payment, whether any unit was purchased after 

respondents became so aware, and whether there was sufficient 

time for respondents to attempt to file an amendment to the 

Offering Plan in this regard, before anyone purchased a unit 

without that knowledge. 

Finally, rergondsnts, attempt to blame the AG for 

reopondmnta' failures to timely amend the Offering Plan, ie 

meritless. While the AG was certainly free not to accept a 

grogo8ed amendment unlsme it wao revised to the AG'ar 

satisfaction, the duty to timely proffer nacesreary amendments was 
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on reegondenta. 

In conclusion, it i s l  

ORDERED that Yair Levy's an1 Y L  Rector Street C's motion 

for an order dismissing the petition of the People of the State 

of New York, by Andrew Cuomo, Attorney Qeneral of thr State of 

New York, ie denied1 and it is further 

ORDERED that, within five daye of service of a copy of t h i s  

order with notice of entry, respondents Yair Levy and YL Rector 

Street LLC are directed to 0erve their amwer, if any, to this 

petition) and it i r r  fur ther  

ORDERED that petitioner, the People of the State  of New 

York, by Andrew Cuomo, Attorney aeneral of the State  of New York, 

is directed to Beme any reply within five days of receipt of the 

answer; and I t  is further 

ORDERED that the partiee, by eo-ordered stipulation, may 

amend their time to BOTVO any answer or reply; and it is further 

ORDERED that the original of any answer and reply ehall be 

delivered to my chambers, room 690, 60 Centre Street, Manhattan. 

Chambers will schedule a date for oral argument, and ao advise 

counsel. 
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