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SIJPRLME COURT O F  THE STATE 0 1 :  N E W  YORK 
COUNTY 01: NEW YORK: IAS PART 2 

x _____________----_______________________---------------------------- 

JOSE LUIS RFYES, 

PI ain ti rf. 

-against- 

MIGUOL IIEA1,TY MANAGEMENT, 

Lkfcn dant . 

Ilefeiidaiit Midgol Realty Managcrnent ( “MIW”)  is ii corporation which manages real 

estate properties held iiiidcr the M igdol Organization, LLC (“Migdol Organization”). The Migdol 

Orgmization is an uiiibrclla entity owiicd by Mr. Gerald Migdall that controls several other 

business entitics iiivolvcd in the owiicrship, devclopment a ~ i d  nia.nagement of residential and niixed 

use buildjiigs in New York City, Mr. Migdall creates a new and distinct liinitcd liability 

corporatic>n for each i-cnl cstate property which is owned and coiltrolled by thc Migdol 

Organization to shicld and limit tlic building’s liability to tlic building ilsclf. Tower Construction 

Services (‘“l’owcr”) is one such business entity created by Mr. Migdall. 

PlaintiffJose Luis Rcyes is it carpctiter’s apprcntice who is employed by Tower as an  

independent coniractor. On July 26, 2006, Plaintiff was working on an apartment renovalion 

project located at 2272 Adam Clayton Powcll Rot~levard. The building is owned by third party 

Defcndant 2272 7 A V L  LLC and is iiiaiia.gcd by Defendant MKM. Plaintiff, who was installing 

iiictal frarnes onto tlic cciling, was slanding on a six foot inctal A-frame laddcr. There wcrc 110 

sarcty dcvices to sectire thc ladder and no m e  held i t .  As he was about to inslall a screw, he allcgcs 

lliat the ladder suddciily riioved from side to sidc arid tipped ovcr, causing him to fall and suskiiii 

scvere iiijiiries. Plaintiff claiins that he complaiiicd to his supcrvisor, Mr. Yuiiass Hosein, about 

how thc laddcr was shaky and askcd ifsomccmc could hold thc ladder for h i  while lie was OTI it, 
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PlaintiIT coinrncnced this action on August 25, 200K, claiming that bccause Dcfcndant 

negligently breached its duty to kecp tlic worksilc reasonably safe, Plaintiff‘ is entitlcd to dniiiages. 

Defendant, however, argiics thal it had no such duty. Plaintiffs filed a rnotion for partial suinmary 

judgment pui-siiniit to Labor J,aw 5240( 1 )  and to strike Defendant's affirmative dcfcrises tliat 

Plaintiffs claims arc barred by Worker’s Conipensation T ,aw 529(6). Defcnclarits tiled a ci-ws- 

motion for siiinmary judgrnent ~iursuant to Worker’s Cornpensat ion I .aw $20(6) based on 

Plaintiffs special employcc relatiollship with Defendant. For the reasons helow, the Court grants 

Plaintift’s motion for partial suiiiiiiary judgment and denies T)efendant’s motion for summary 

j udgmcnt. 

ANAJ ,Y SIS 

Suniniary .Juu‘gtiietit mid Llrhor h w  $240(1) 

‘1’0 prevail on summary judgmcnt, the hurclcn rests with the inovirig party to cstablish its 

claim sufficiently to ciiable a curlit to concludc that i t  is cntitled tojiidgrnenl :IS a matlcr of law ( s r e  

l#‘itiding Gr-uip, /tic., 1’. M’rrler C:h~f ;  Iiic., 19 Misc 3d 483, 486, 852 N Y  S2d 736, 739 [Sup. Ct. N.Y. 

Cty. ZOOS]). If the moving party has rnade a prima facic showing of entitlement to judgment, the 

burden shifts to the opposing party to providc evidence of inaterial issues of fact. (see J’crlitckuj 1’. 

~old fn l7n  Snchs R C‘o., 12 N.Y. 3d 3 16, 320, 880 NYS2d 869, 871 [ZOOS]). Thereforc, to prevail 

here. PlaintitT Reycs must establish a priiiia racie case that Defendant had and breached a duty  to 

kccp the wvrksitc reasonably safe. (.sw G(i1l~qhcr v. New York Post, 14 NY3d 83, 88, 896 NYS2d 

7.j2. 732 [Ct. App. 20 101). 

Philitiff Keycs iiiade a prima facie case when i t  showed that Plaintift’s [all was causccl by 

Dcfcndaiit’s Llilurc to providc proper protcction or any safety devices to support Plaintirf while he 

was on a ladder. Undcr I ,ahor Law $24O( 1 ), “all coritr;ictws, owtiers and their agents, cxcept 

owners of one and two fainily dwellings who contract for but do not dircct or control the woi-k, in  

the erection, demolition, repairing, altering.. . of a building or structure [have ;i non-delegable duty 
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to] furnish or erect.. .scaffolding, hoists, stays.. .nnd other devises.. .to give proper protcction to ii 

person so empluycd,” A building owner, construction contractor m d  their agcnts are absolutely 

liable under Labor 1,aw 240(1) iftlicy “fail to provide or crect safety deviccs necessary to give 

propcr protection to a worker to a. workcr who sustains iiijuries proximately causcd by tha t  failure.” 

(RIundv. Mmnclicrirw, 66 NY2d 452, 459, 407 NYS2d 880, 882 [Ct. App. 1985]), ‘1’0 prove 

liability, PlaintilT only nceds to show thatdie statute was violated and that thc violation was tlie 

proximate C ~ L I S C  ol‘tlie irijurics. ( . s w  Id . ) .  l h c  injured worker’s iicgl igencc is irrelevant to 

showing a priiiia fiicic case undcr 1,alxr Law 240( 1); Plaintiff “docs iiot necd to denionstrate tlie 

precisc manner in which tlie ;iccidrnt Iiappeiied.” (.Rodriguez v. 1~’orcst C.,’i(y Jiiy A’t. A.TsI)~:s., 234 

AD2d 68, 68-69, 650 NYS2d 229, 230 [ ls t  Dcpt. 19961). If the harm is bawd on ;I ralling object, 

however, liability is limited only to those objects which were improperly hoistcd or inadcqwitely 

secured. (Ross v. Clwtis-Prrlmcr flvdrro-Rleu. Co., 81 NY2d 494, 501, 601 NYS2d 40, 52-53 [Vt. 

App. 1993 I). 

Plaintiff’hns established a prima facie CXL’ that his fall from the ladder violated Labor 1.aw 

240( I ) .  He hns presented cvidencc that the accident occurred wl im the ladder upon which lie stood 

moved, causing liiiii  to fall and sustain injuries. The ladder was iinsccurcd and had heen placed on 

a bare plywood floor without anyt-hing to sccure i t .  When Mr. Reyes cornplained that tlie laclclcr 

shifted froin side to side as lie stood on it, lie was iiot givcn any safety ecpipiiicnt to prevciit or 

cushion a fall, nor was he givcn any snfcty equipmcnt to secure the ladder. Plaintiff has t l i l ~  

presented a prima r x i c  case that the lack of safety cquipincnt tliiis proximately caused his rall and 

iiijui-ics. Defeiidant is the agcnt of 2272 7 AVE because they had a contract where “Agcnt” MGM 

would perform services relatcd to  the building at 2272 Adam Clayton Powcll Roulevard, including 

to “cause the Property to bc maintained in such conditioii as be deemad advisable by the Owner 

[2272 7 AVE], and caiise ordinary repaii-s and incidental alterations thereof to be made, and ally 

othcr rouhic rcpairs and incidental altcrations i is  may be requircd i n  the coiirsc of ordinary 

maintenancc and cxt: c d  the Property ;is may he propcr” and to “enter into all necessary or 

3 

[* 4]



desirable service contracts iii respect oftlie repair and operation of tlic Properly.” Thei-cfore, 

r) e fen d a 11 t is ab  so lute 1 y I i ;I b I c for PI ai ii ti fi’ s in j Lir i es . ( S(Y Ziiiiiiier v. Chc 111 uug i‘o ut7 QJ l’vy/i)rrti ir i g  

AT[#,  T K ,  65 N.Y.2d 5 13, 521, 493 N. Y.S.2d 102, 10.7 [(’t. App. 19851, Mnnagci-nent Agreemwt p. 

1 ). 

D e h d a i i t ,  whc) I M S  the bui-dcn tu sliow evidcnce ol‘ material issues o f  fact, has not doiic 

so. I;ii-st, rkfeiitlant claims that I’laititiff has riot identified aiiything about tlic ladder, sitc 

conditions or failurc to provide adequate safety equipment that caused Iiim to fall arid sustain 

iiiJiirics. Howcvcr, a derect docs not have to bc established in order to make out a prima facie 

violation of Labor Law 240( 1 ). (see TIermnrl~~z 1’. Ucrlicl Uiiited Mc/hodi.rt Church, 49 AD3d 25 1, 

253, 853 NYSZd 305, 307-308 [ l  sl Dcpt. 2008]), This Depai-lment has held that a plaiiitii-f is no1 

obligated to sliow that R ladder was defective in some manner or to prove lliat the floor was 

slippeiy lo rnake out a 1,abor Law 24O( I )  violation.” (Uortanno v. Port Aurh of.iV.f & N..J., 298 

AD2d 269, 270, 750 NYS2d 7, 8 [lst Dept. 20021; .set Mmlalvo v. .J. Petrncelli C‘oii.slr., Jnnc., 8 

AI33d 173, 174-175, 780NYS2d 5 5 8 ,  560 [ l g t  Dep!. 20041). 

Second, 1)cfendant claims that inconsistencies in PlaiiiliWs account of llic proximate cause 

of the accident warrant dismissal of tlic complaint because they raise issucs of facl as to I’laintifi’s 

crcdihility and as to whcthcr an unsecured ladder causcd Plaintiffs fall. (,we Muhoiniricrd v. 

George I~VIHLSH Coiisfr,, 216 AD2d 206, 206, 628 NYS2d 681, 682 [lst  Dcpt. 19051). Plaiii~irf 

counters that “tlic fact that [Mr. Rcycs] ofrercd differcnt versions of [lhc] accident makes no 

diffcrence with respect to r>efendant’s liability iindcr J,abor Law 24O( 1 )  where l)efendant would hc 

liable under- either vcrsioti.” However, it has been hcld tIia1 where the irijured worker’s version of 

tlic accident is iiiconsisLcnt with cit-her his own previous accoiiiit or Ilia! ofanoihw witness, a triable 

question o f  fact niny be presenlcd, (I<orhigztcz ij. NOM) York Cify /lous. Atrfh., 194 AD2d 460, 462, 

599 N.Y.S.2d 263, 264 Llst Dcpt. 19931). In  this case, MGM nolcs that while Plaintiff claimed that 

his fall was causcd by aii iiiisccured ladder in the Worker’s (’ompensation C-2 form, hc claitiied lie 

fcll offthe ladder becaiisc Iic was hit by a hanging joist in  the FDNY certilicd Prehospital Cai-c: 
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Report. T h e r e h e ,  as tlic inconsistency is not minor c)r immaterial, ;I “bona fide issue cxists as to 

Plairitift’s credibility.” (Muhutmrirrd 11. George Z [ y i m  C‘o17,1;tr., 2 I6 AD2d 206, 206, 628 N.Y .S2d 

68 I ,  6x2 [ 1 st Dcpt 19951). 

Siirmrrry Judgtnciit m d  Workci. ’s (..:orri~)ciisaliori 

The rnoving party riirist make a priiiia facie case that it is enlitled to.judginent ;-IS a matter 

of law to prevail on su~ininaryj~idgmeiit. (see Forwsf v. Jewtslz Guild~for tlie h’lind, 3 NY3d 235, 

305, 786 NYS2d 382, 390 [Ct. App. 20041). I f  the moving party lias done so, the opposing party 

must provide cvidcncc of inaterial issues of fact. ( S C C  J d  at 3 12). Thus, the cross-motion of 

Defendant MKM miist establish ;I prima facie case that Plaintiff is barred from bringing a personal 

injury x t ion .  ( S P P  BmiistLi 1). Ll rn l i r l  Fruiikel Xi~ally, Itic., 54 AD3d 549, 550, 863 NYS2d 638, 639 

[ 1 st Dept. 20081). 

Dcfendant attempts io satistj, this by citiiig the Workcrs’ C.ompens;itiun Law. IJnder the 

Workcrs’ C~(7iiipensation Law, a “special cniployee” is ii gciieral einployce o r  onc cmployer who 

works for some pel-iod of time for ii third-party employcr where the working relationship is such 

that tlic third-party eiiiploycr” ca.ri be deemed tlic plaintirf s actual ernployer. (.see 777omp,so~ v. 

G‘rumnim Acrospme C‘urp., 78 NY2d 5 5 3 ,  557, 578 NYS2d 107, 107 [CL. App. 19911). A special 

employee is barrcd froti1 bringing ;in action against llic “special employcr” for injuries sufcrcd 

while working 101- the special employcr; this is bccausc of the exclusivc remedy of workci-s’ 

compensation beliefits provided by tlie general cmployer. (see Id; NY CLS Work Coinp 29(6) 

[20 101). An individual’s “special einploycc” statiis is considered an issue or fact, althongli the 

Couil Iias found it to be a mattcr o f  law “wlierc tlic particular, undisputed critical facts compel that 

conclusioii and present no triable issue or fact. ( ,sw Grurnmriri, 78 NY2d at 558) .  

“Many factors are weighed in dcciding whethcr a special employnicnt relationship cxists 

and gener;illy no one i s  decisive.” (It/.). General employment is presumed to continue unless there 

is clear dcmoiistration that tlie gcncral employer surrendered control arid the special eiiiploycr 

assumed control. (sce Gtwriiiimi, 78 NY2d at 558). A sigiiificruit featurc in deciding whether a 
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special employment relntionship csists is cviclcncc shorn ing who “controls and  dircxts tllc maiiiier, 

details and illtimate result ofthe employce’s work.” (Iluii/i.stu, 54 AD3d at 550). Othcr importnnt 

fiictoi-s include evidence that pl;iiiitiIf and dcfciidant had an actiial employmcnt rclationsliip, 

evidence that plaintil’f had performed diitics 011 behalf of and under the defendant’s direction a t  the 

time ol‘the accident, o r  evidence that tlic dcl‘ciidant was a11 alter ego of Llic managing agcilt. (,.rce 

i s i ~ g  I&f. J‘Lirtiierstiip, 39 AD3d 396, 396, 834 N Y  S2d 163, 164 [ 1st Dcpt. 

20071). As to tlic lattcr, “this Court has recognized that  an ciiiploycr’s organization into separate: 

legal entities does not preclude ;i finding that a11 ciiiployce is limited to benefits iindcr the Workers' 

Coinpensatioii 1,aw.” (R~-ln/nnrine v. M~~niorirrl C‘h .  for C‘unccr. R Allied L)i.scascs, 28 1 AD2d 21 8, 

2 13, 722 NYS2d 493, 494 [ I  st  Dcpt 2001 1). Thc fact that corporate ciitilics h a w  rclnted 

ownerships and share the saine directors m d  officers is insufticient to  establish that lllcy arc altcr 

egos or joint venturers to bar a Worker’s Compcnsation claim. (.we llz~/u‘ges I). LSolovie$f licrxl!,~ Co., 

LLC, 19 AD3tl 142, 143, 796 NYS2d 354, 355 Llst Dept. 20051). 

I lcfcndm MRM has not made a prima facie c ; - w  that Plaintiff is barred fro111 hringing an 

action against it.  l:irst, Del‘endanl claims h a t  Tower, 2272 and MKM arc allcr egos of one another; 

hecause Plaintiff Reyes filed a Workers’ Compcnsation claim with ‘I’ower, licycs is prccludcd frorn 

filing an action against 2272 arid MR.M as well, Defendant, however, has not prcscntcd sufficient 

evidcnce to show that tlic conipanies are each other’s alter egos. MRM argiies that they are alter 

egos because Gerald Migdall created these business entities for similar purposes and managcd llic 

cntitics from the smic addrcss. Mcrc eviderice of related ownership is insurticicnl to cstablish that 

thcy are altcr egos to bar a Workers’ Coinpensation claim (,see Rmtnarine, 281 AD2d at 2 19). 

I;urtlicriiiorc, olhcr cvidciicc shows Mr. Migdall treated these limited liability corporatioiis as 

scparatc sild distinct cntitics with scparate hank accounts, financials and iiisuraiicc companies. 

Detendaiit has not nict its burdcn to suft?ciently establish a claim that it is entitled tn judgment as a 

matter of law. (see FiiirJirig Group, hc. ,  852 NYS2d al  739). 
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L)cfcndant’s sccond argument is that MRM had assunied control of PlaintiTi-s ciiiploynient 

and supervision of his work. Although Defctidant argues that Plain(iff has not offered any 

cvidencc to disprove thal Iic wis a “spec,ial crnploycc,” this Cowl has held that the burden lies with 

tlie opposing party to show that the gencral employer surrendcrcd control and tlle special eiiiploycr 

assutiied control. (.TCT Grz/irimc.r/i, 78 NY2d at 558). Dcfendant has not offercd sufficient evidcnce 

to’nicet thc burden. As Plaintiff points out, there is iio eviclcnce that Mr. Migdall had exclusive 

responsibility to supcrvise and control the construction activities; Dcfendant acknowledges that 

such authority was dclegatcd to Yunass Hoscill, Reycs’ direct supervisor. Both Hosciii and 

Plaintiff Keycs were independcnt contractors crnployed and paid by ‘rower; llicir work was not 

directly supcrvised by Mr. Migdall. ‘Therefore, there is not enough evidence to show a transfer or 

control hctween ‘I’owcr and Dcfendant MKM. 

l’rocedirril L ~ . ~ u e s  crrid SuinrtlL.rr,y .Juu’pnen/ 

Under CPJLR 3 I 16, tlie dcposed party must sign the deposition transcript before it can be 

used as B deposition. (Morchik v. Tririily Srh. ,  257 AD2d 534, 536, 684 NYS2d 534, 536 11’‘ Lkpt. 

19991; CI’LIX 43 1 16(a)). An ~nsigi icd hut certified dcposilion transcript, however, may be iiscd by 

the opposing party as an admission i n  support of a surninary judgment niotion. ( s c e  Whi/c Ktiigtil 

LtrL v. S h u ,  10 AD3d 567, 567. 782 NYS2d 76 ,  77 (1’‘ Depl. 20041). Furtlicnnore, CP1.R 3 I 16(a) 

allows a deposition to bc L I S ~ ~  as fully as though signcd if lhc witness fails to sign aiid return it 

within sixty days. (,SCX? ZLrhLai I!. (:,’i/y q f N ~ w  Yolk, 242 AD2d 15, 17, 672 NYS2d 372, 333 [ l“  

JJept. 19981). 

Defendant argiics tli;11 Plaintiff should bc precluded fi-om using Yunass IIosein’s deposition 

transcript as  evidence i n  suppofl o r  Plaintiff s motion for suininxy judgiilcnt tJecause it is uiisignctl 

and was not properly disclosed during discovery. Defendants clailn that PlaintiTT caused (Iic 

llefen d ants i r re par ah le p rcj lid i cc: when I’ I ai titi ff a I I cged 1 y w it ti he Id H osei 11 ’ s de pos it i o 11 t m i  s cr i p t . 

This ai-guinent is without iiierit. Mr. Hoscin’s tratiscript was cci-lified by a certified court I-eportcr, 

MI-. Stephen Carr. J~urtlieiii~ore, h c  transcript was not “untitnely” withheld, as it was servctl to 
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EN I’ER: 

~ ~ l j l S  B. YORK 
+--- ”. J.S.C. 

Y 

8 

[* 9]


