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SCANNEDON 1211512010 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: Hon. Doris Ling-Cohan, Justice Part 36 

DESIGNER’S MANAGEMENT AGENCY, INC., 

Plaintiff, 
INDEX NO. 100264/09 

F I 4 F b O N  SEQ. NO. 001 
-against- 

AMERICAN DEVELOPMENT GROUP, LLC; 
PERRY FINKELMAN; 343-349 EAST 50’” 
STREET LLC, I s  249 QE@ 

The following papers, numbered 1 - 7 were considered on this ttiotion for partial Yurntnai-y iudprnent: 

PAPERS JWMBERED 

Notice of Motioti/Ortler to Show Cause, -Affidavits -Exhibits 1 - 3  
Answering Affidavits --Exhibits 7 
Replying Affidavits 

Cross-Motion: I X J Yes 1 No 4 - 6  

Plaintiff Designer’s Managemcnt Agency, Tnc. (“Designer’s Management”) moves for partial 

sumniary judgment in its favor on its second causc of action against defendant American Development 

Group, LLC (‘‘American Development”), pursuant to CPLR 32 12. Defendants cross-move for summaiy 

judgment, dismissing plaintiff’s sccond cause o l  action, its filth cause of action and all causes of action 

against Amcrican Development. 

Plaintiff is a talent representation agency for luxury iisliion designers and selectivc personalities 

in the sports and entertainment industry, which also provides fashion-rclated business solutions to 

corporations through scrvices such as co-branding, licensing, and sponsorships. Marc Beckman Aff 7 3. 

During thc period of Dcccniber 2006 though April 2007, plaintiff allegedly provided services to 

American Dcvclopment in the development of a condoniinium based on an aggregate fee of $120,000 to 

be paid in six cqual monthly installments of $20,000. Defendant Perry Finkelmaii is a incniber of 

defendant American llevelopinent, with whom plaintilf spokc and contracted. Payments were made fix 

[* 1]



the first four months, but American Dcvclopment allegedly failcd l o  pay plaiiitil‘lwith respect to two 

installment paymcnis lotaliiig $40,000. Plaintiff allegedly sent American Dcvelopmeiit invoices for such 

installinent payments, bul as 110 furthcr payments were forthcoming, plaintiff coniinenced this action. In 

plaintifYs complaint, the following iive causes of action arc assertcd: (1 ) breach of- contract as to 

defendant Aniericaii Llevelopnicnt; (2) account stated as to dehidant American Devclopmeiit; (3) 

quantum meruit as to delelidants Anicrican Development and 343-349 East 50t” Strcct LLC; (4) u11jusl 

enrichment as to defendants American Development and 343-349 East 50Ih Street LLC; and ( 5 )  piercing 

the corporatc veil as to Pcrry Finkelman. 

It is well scttled that thc proponelit of a sumiiiary judgrncnt motion must make a prima facie 

showing of cntitlernent to judgment as a matter of law, tendering sufficient evidence to demonstrate the 

absence of any material issues of fact. Winegrad 17 New York Univ. Med. Ctr., 64 NY2d 85 1, 853 

(1 985); Zuckemzun v City u f ‘ N w  Ynrk, 49 NY2d 557, 562 ( I  980). Once this showing has been madc, 

the burden shifts to the party opposing the iiiotion for summary judgment to produce evidentiary proof in 

admissible form su ik i en t  to establish the existence oi’matcrial issues of fact which require a trial of the 

action. Zzrcke1-man, 49 NY2d at 562, “[Mlere conclusions, cxpressioiis of hopc or unsubstantiated 

allegations or assertions are insui‘ficient” to defeat summary judgment. Id. 

Plaintiff moves for summary judgment, arguing that no material issues of lact cxist with respect 

to its account statcd claim. An account stated is established by defendant’s “receipt and retention of 

[plaintiffs] invoices, seeking payment for services reiidercd . . . without objection within a reasonable 

time,” Rockefeller Group, h c .  v Ldwurds & Hjorth, 164 AD2d 830, 830 (1st l kp ’ t  1990); .see dsso 

Rosevlmun Colin Frcund Lewis & Cohm v Neumun, 93 AD2d 745, 746 ( 1 st Dcp’l 1983). As for what 

constitutes a reasonable time to ob.ject, two months have been held reasonable, while a f-ive-month dclay 

in objecting to invoices has been deemed unreasonable. See IIenlthcare CqJifd Mpzt . ,  LLC’ v 

Abnrhams, 300 AD2d 108, 108 (1 st Dep’t 2002); Shea & Gornlu‘ v Burr, 194 AI32d 369, 371 (1 st Dep’t 
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Plaiiitiil‘subiiiits, as evidencc in support of its motion, tlic iiivoiccs sent to defendant Amcrican 

Development, datcd March 20, 2007 and April 1, 2007, that remain unpaid. SLY Beckinan Alf, Exhs A 

& B. The President of Designer’s Manageineiit has also submitted an ai‘iidavit in which he attests that 

invoiccs were sent to dcfciidant h i e r i can  Development and “[dlespile repeated deiiiands liom Plaiiiliff, 

[American Devclopnient] has failed to pay the outstanding balance of $4O,OOO. The invoices rciiiaiii 

unpaid.” Beckman AlT 17 9-1 3, Plaintill contcnds that Aiiicricari Devclopinent has not disputed that it 

received tlic invoices and that it has not paid them. Plaintiff further contends that, as it sent defendant 

Amcrican Developiiicnt two monllily iiivoices, to which American Development did not timely object, 

judgment as a inattcr of law should be granted in its favor in the amount of $40,000. 

Defendant American Ilevelopment opposes plaintiff’s motion and seeks suininary judgiiieiit in its 

favor, dismissing the second cause of action for account stated. First, American Dcveloprneiit contends 

that it did object to the invoices, and attaches as exhibits, crnail correspondence between the partics in 

which the services rendercd by plaintiff wcre deemed dissatisfactory and, thus, the charges disputed. See 

Nadine G. Citron Affimiation, Exh 1. Second, American Development argues that this causc olaction 

should be disiiiisscd against it, as it was acting purely as an agcnt ibr its disclosed principal, defendant 

343-349 East 5Uh Strect, LLC (“East 50t” Street”). Perry Finkelnian, a member of both American 

Dcvelopmcnt and East 50th Street, asscrts that “[American Development] actcd as agent for East 50th 

Street during the constructioii and dcvelopment of tlic condominium” and plaintill was retained by 

Americ,m Dcvelopinent “on behalf of East 50th Street.” Perry Finkcliiian Affirmation 711 6-7. 

Based on the below reasoning, sumnary judgment on tlic second cause of action is granted in 

favor of plaintiff. Plaintiff has made a prirnaLJircit. showing of cntitleniciit to judgnient as a matter of 

law, on its accouni slated claim, by demonstrating that: (1) it rcndered services to defendant American 

Development; (2) it sent invoices to such defendant for its services; (3) somc payments were made to 
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plaintiff, except on tlie last two installments; and (4) any objection poscd by such defendant was 

untimely. Ucfcndiiiit Amcriciiii Devclopmenl has hiled to show that there arc ally genuine issucs of fact 

that preclude sununary .j Lidgiiient. A l l h ~ ~ i g l i  Aiiiericaii Developnient attaches eiiiail correspondence 

disputing the work pcrformed by plaintil’f, as such objection came approxiiiiatcly eight months after the 

invoices were sent, it \vas nol wi tli i i l  a reasonable time sufficient 10 wilhstaiid llie granting of’ summary 

judgment 011 an account slated claim. As stalcd above, objectiorls niade aftcr five months from when a 

parly receivcd invoices WCI’U Iicld Lo bt: r[iitiincly. s‘w Zku///7cwe C ‘qi/d A{qm/ . ,  I,LI ’, 300 AD2d al 

108; , ~ ‘ / I C L I  R Go///(/, 194 A132d at 27 I ,  

Moreover, defendant American Jkvclopnient’s conclusoiy coiitcnlion that it was acting merely 

as an agent for ;i discloscd principal is itwifticient lo raise a gcnuine issue ol’ fiact. Generally, an agent 

who is discloscd will not bc liable on a contract. Tcaolli Lzindier Co. v Anc/i.cas,si, 59 AD2d 10 1 I ,  10 1 1 

(4th Dep’t 1977). IHowever, ail undisclosed agency relalioiiship is insullYcicnt as a dcfeiise brought 

agaiiisl [he agciit. L5’w id a1 101 1-12. L L F ~ ~ ~ h - .  the agcril will bc liable even if tlie third party is awarc 

that ai1 agency rclatioiiship exists, so long as the agent fails to disclose the piiicipal’s idcntily.” I d  at 

101 2 (citing h/fcC’Ii1rc 1’ C:’c171rcil Tri/si C’o. r j f ’ N w  I’ork, 165 NY 108, 128 [ 1900:1). 

Although Periy Finkelmaii claiiiis that he was a disclosed agent, he iiever states how plaintiff was 

informed of h i s  allcgcd f x t ,  o r  ;iiiy spccitics of‘ such allcged disclosurc. Furthcr, dei‘endaiits have 

provided 110 ollier evidential-y proof (hal Amcrican Lkvelopriiciit wm actiiig :IS an agelit for East SO‘” 

Street aiid that plaiiitilf kiicw it was iicting in such capacity. No speciiic conversations, correspondcnce 

or documents wcrc refirenced and/or attached to suppo1-i this contention, beyoiid Pcrry Firil<clman’s 

unsubstantiatccl mid coiicl ~ o r y  asscrtion thal ctelkiidant Americm Tlcvclopniciit was acting as an agent 

for a discloscd principal. Instoad. pl~iiiilil‘l’contcr~ds thaL i t  was iuiclcr tlie belief h a t  Aincrican 

Dcvelopinetit was the only party lo  tlic agreement betwccn them, ns it had received 110 information that 

American IDevelopiiieiit was acting as iiii ngeiit for- Easi 50Ih Strcct. Hcclciiiaii Aff‘iii Opp 11 10. The 
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President of Designer’s Management, Marc Deckman, asserts that plaintiff was hircd by American 

Development and no other p i t y ;  thus, plaintiff is entitled to rccover the last two installment payments 

on the agreeincnt from American lkvelopment. 

In addition, it is undisputed that the invoices were addresscd and sent to hiericaii  Development. 

At no time does it appear that American Devclnpriienl objected to the iiivoices 011 thc basis that i t  was 

not the proper party and, thereibre, was under no obligation to make payments. As such, suinmaiy 

judgment on the second causc of action for account stated is granted in favor of‘plaintiff and against 

Amcrican Developmeiit in tlic amount o l  $40,000. 

As to the remainder of defendants’ cross motion, Perry Fiiikelmaii moves for suiiiriiary judgInciit 

disniissing tlic fifth cause 01. action against him, and Amcrican Development moves for summary 

judgment dismissing all causes of action against it. In light of the above, that plaintiff has been granted 

surmnary judgincnt on its account statcd cause of’ action against American Development and awarded its 

ultimate relief, American Development’s motion to dismiss all causcs o€ action against it is granted to 

the extent that the first, third and fourth causes of action against American Developmeiit are dismissed 

as moot. These remaining causes of. action against American Developmelit are alternative theories of 

recovery and, thus, duplicative of the second cause of action. 

Perry Finkelman’s motion to dismiss the fifth cawc of action against him is granted. The fifth 

cause ol‘action allcgcs that Perry Fiiikclman is the alter cgo of‘ American Development and sceks to 

pierce the corporate veil to hold hiin personally liablc for the debts of the company. It is well settled that 

piercing the coi-poratc veil generally “requires a showing that: (1) tlic owners exercised complete 

domination of the corporation in respect to the transactio11 attacked; and (2) that such doinination was 

used to commit a fi-aud or wrong against the plaintiil’wliich resulted in plaintiffs injury.” Muller of 

Morris v New YorkSiate Dep’t of Tuxalion # Fin,, 82 NY2d 135, 141 (1993); see also First Cupital 

Asset Mgmt. v N A .  Partners, L. I‘. , 300 AD2d 1 12, 1 1 h (1st Ikp’t 2002); Mutter qfGupil1 Holding 
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Cory. v Skric o f N m  York, 33 AD2d 362, 364-65 (3d Dep’t 1970), c@d 3 1 NY2d 897 (1972). The 

burden is on the party seeking to picrce the corporate vcil to “establish that the [corporation], through 

[its] domination, abused tlie privilcgc of doing business in the corporate form to pcrpetrate a wrong or 

iiijusticc against that party such that a court in equity will intcrvene.” Mutter of Morrix, 82 NY2d at 142. 

Defendant Finkclnian submits his affirmation and states thcrcin: “[A]ll of my dealings with the 

pIaintifT have been as a represcntative arid Managing Member of [Ainerican Devcloprnent], and no1 in  

any individual capacity. Furtheimorc, any such dealings liavc been in tlic furtheraiicc of the business 

activities of [the cornpany] and not for any individual personal activities of mine.” Finkelman 

Aftinnation 7 24. Finkelman additionally asscrts that the development ofthe condominium in question 

was not lor his persoiial usc. Id 117 25-26. In submitting a reply affidavit and menioranduin of law, 

plaintiff, however, has failcd to address and/or oppose the part of’ tlie cross motion wherein Fiiikelmaii 

seeks to dismiss the fifth cause ol‘ action against him. Thus, the t-ifth cause ofaction against Finkelman 

is dismissed. 

Accordingly, it is 

ORDERED that tlic motion for surnmary judgment is granted to the extent of granting partial 

summary judgment in hvor  of plaintiff and against defendant Anicrican Devcloprnent Group, LLC 011 

the second cause of action in the aniouiit of $40,000, together with interest at the statutory rate from May 

1,2007 until entry of judgment, as calculated by the Clerk, together with costs a id  disbursements to bc 

taxed by tlic Clerk upon submission of an appropriate bill ofcosts, and thc Clerk is directed to enter 

judgmeiit accordingly; and it is further 

ORDERED that defendants’ cross iiiotion is granted to the extent that the first, third and fourth 

causes of aclion against Ainerican Development Group, LLC are dismissed and the lifth cause of action 

against Perry Finkelinan is dismissed; and it is further 
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ORDERED that within 30 days of ciitry of this order, plaintifl'shall serve a copy of this order 

with notice of entry, upon all dektidants. 

13 0 RIS L1 N G-C 0 H AN, J . S. C . 
Check one: I X I FINAL DISPOSIITON [ 1 NON-FINAL DISl'OSl'I'ION 
Check if Appropriate: [ ] DONOTPOST [ 1 REFERENCE 

I I SUBMIT OlIDElU,JU13G. [ 1 SETTLE ORDElI/.JUIK. 

7 

[* 7]


