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For a Judgment Pursuant to Article 78 of the 
Civil Practice Law and Rules 

-against- 

JOHN B. RHEA, as Chairperson and Member of the 
New York City Housing Authority, 

Index No. 400942/10 

Motion Date: 1 0/19/10 
Motion Seq. Nos.: 001,002 

DECISION & JUDGMENT 

and 

BERGEN REALTY AND MANAGEMENT, LLC (landlord), 

For petitioner: For John B. Rhea: For Bergen Realty: 
Helen Pundurs, Esq. Scott D. Gross, Esq. 
The Door's Legal Service Center 15 1 Willis Ave. 
Michael Williams, Of Counsel General Counsel Mineola, NY 11501 

New York, NY 10013 
2 12-94 1-9090 

Seth E. Kramer, Esq. 
Sonya M. Kaloyanides 

121 Sixth Ave., 31d F1. New York City Hous. Auth. 5 16-742-9099 
250 Broadway, 9'h F1. 
New York, NY 10007 
212-776-5206 

By order to show cause dated July 15,2010, petitioner seeks an order staying Kings 

County Civil Court non-payment proceeding Bergen Realty and Management, LLC v Jayquane 

Miles, L&T Index Number 75689/09, pending respondent New York City Housing Authority's 

(NYCHA) determination as to whether petitioner is entitled to a section 8 subsidy. Defendant 

Bergen Realty and Management, LLC (Bergen) opposes the stay. 

J,, RACKGROWD 

On April 13,2010, petitioner and Bergen entered into a stipulation settling the 
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non-payment proceeding, with petitioner agreeing to a final judgment for $14,623.66, 

representing rent due from June 2009 to April 201 0, with execution of the warrant of eviction 

stayed to June 30,2010. (Affirmation of Michael Williams, Esq., dated July 15,2010, Exh. A). 

The parties recognized that petitioner was seeking a determination by NYCHA as to his 

eligibility for the section 8 program, and thus agreed that in the event NYCHA had not issued its 

determination by June 30,2010, petitioner could move for a stay of eviction in Civil or Supreme 

court. After the stipulation was signed, petitioner and Bergen agreed to extend the stay to July 

13, 2010. However, that day petitioner received a warrant of eviction. (Id.). 

On or about April 22,201 0, petitioner commenced the instant Article 78 proceeding 

seeking an order directing NYCHA to vacate and annul its determination to terminate the section 

8 subsidy of petitioner’s mother, effective November 2008, and upon vacating it, directing 

NYCHA to transfer the subsidy to petitioner. By stipulation dated June 15, 2010, petitioner and 

NYCHA settled the proceeding as follows: 

petitioner agreed to submit to NYCHA all documents and information necessary 

to certify his eligibility for the section 8 program; 

if NYCHA determines that petitioner is eligible for the section 8 program, it shall 

place petitioner in the program and pay all section 8 subsidies retroactive to June 

1,2009 within a reasonable time after petitioner submits the necessary documents 

and the apartment passes an inspection; and 

if either party defaults with respect to the above terms, or if NYCHA determines 

that petitioner is not eligible for the program, the proceeding may be restored. 
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11. ANALYSIS 

The only issue remaining is whether Bergen’s eviction against petitioner should be 

stayed. Petitioner contends that he is entitled to a stay as NYCHA has yet to make its 

determination and that if it determines that he is eligible for section 8 benefits, in light of its 

agreement to pay the section 8 subsidy retroactive to June 1,2009, petitioner will be able to 

satisfy the judgment amount as well as any subsequently accrued rent. However, until the 

determination is made, petitioner does not have the means to satisfy the judgment. ( I d ) .  

Bergen argues that a stay of eviction must be conditioned on petitioner’s payment of use 

and occupancy and posting of an undertaking in the amount of the past due rent, and that, in any 

event, respondent has not shown that he will qualify for the section 8 program. (Affirmation of 

Scott ID. Gross, Esq., dated Oct. 15, 2010). 

In reply, petitioner argues that he is entitled to a stay, and claims that Bergen failed to 

complete the Housing Assistance Payments contract required as part of NYCHA’s application 

process for petitioner’s participation in the section 8 program. He thus maintains that Bergen 

cannot claim that its rights have been prejudiced when it has failed to submit the contract which 

would have expedited the matter. (Reply Affirmation, dated Oct. 18,2010). 

A preliminary injunction may be granted upon a showing by petitioner of a likelihood of 

success, a danger of irreparable injury, and that the balance of equities is in his favor. (Jones v 

ParkFrontApts., LLC, 73 AD3d 612 [lst Dept 20101). In Jones, the court upheld the trial court’s 

stay of eviction pending the outcome of plaintiff‘s action against her landlord based on its failure 

to accept her section 8 subsidy, finding that plaintiff demonstrated that the equities were in her 

favor, that irreparable harm would result if she was evicted, and that she would likely succeed in 
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her action against the landlord. 

Here too, the equities are in petitioner’s favor as he is facing eviction from his home, 

while Bergen will suffer no prejudice as a result of the stay if NYCHA finds petitioner eligible 

for the section 8 program, it will pay Bergen petitioner’s rent retroactive to June 2009, and if 

petitioner is ineligible, Bergen has already obtained a final judgment of possession against him, 

Moreover, not only would irreparable harm result if plaintiff is evicted, but it would render 

meaningless this proceeding and the parties’ stipulation. While it is not certain that petitioner 

will succeed with NYCHA, he has already succeeded to the extent that NYCHA has agreed to 

review his eligibility, (See Reynolds v Div. of Hous. and Community Renewal, 199 AD2d 15 [lSt 

Dept 19931 [court properly stayed eviction proceeding against petitioner pending determination 

by defendant of petitioner’s rent overcharge complaint]; Diaz v Donovan, NYLJ, July 15,2008 

[Sup Ct, New York County] [stay of nonpayment proceeding was warranted pending agency’s 

review of decision to terminate plaintiff‘s section 8 subsidy]). 

However, pursuant to CPLR 63 12(b), prior to the grant of a preliminary injunction, 

including an injunction to stay proceedings in another action, the party receiving the injunction 

must post an undertaking in an amount to be fixed by the court. The undertaking is mandatory 

and may not waived by the court. (Alexander, Practice Commentaries, McKinney’s Cons Laws 

ofNew York, C6312:2 [2010 main vol]; see also Reynolds, 199 AD2d at 16 [while stay in effect, 

petitioner directed to pay continuing use and occupancy and post undertaking]). 

UI. CONCJ USION 

Accordingly, it is hereby 

ORDERED, that petitioner’s motion for a preliminary injunction is granted and a stay is 
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issued in the proceeding Bergen Realty and Management, LLC v Jayquane Miles, L&T Index 

Number 75689/09 (Kings County Civil Court), including any attempt to evict petitioner, pending 

NYCHA’s determination as to petitioner’s eligibility for the section 8 program; it is further 

ORDERED, that the stay is conditioned upon petitioner’s posting of an undertaking in an 

amount to be set at a hearing; it is further 

ORDERED, that the parties are directed to appear for a hearing on the undertaking on 

January 25,201 1 at 2:30 pm at 80 Centre Street, room 180, New York, New York; and it is 

further 

ORDERED, that the stay is also conditioned on petitioner’s monthly payment of use and 

occupancy to Bergen of the amount of rent that would not be covered by the section 8 subsidy, 

commencing on January 1,20 1 1. 

ENTER: 

DATED: December 15,20 1 0 
New York, New York 

DEc I ’’’’ 

Barbara J e,  AJSC a 
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