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Dorio Y. Count\’ of‘ Suffolk, et al. 
Index No.:: 2995/2003 
I’ilge NO. l! 

I n  this nezligence action, plaintiff alleges that lie sustained serious pel-sond injuries in  a 
motor Lrehiclc accident on November 14, 3001 ivliile he w;ts ;I p;issengei. on ;I bus (the County 
hiis) owned by the Siiffolk County Transportation Division and operated by the defendant Joseph 
Pal-ise (the County clefenclants). The complaint a l l e p  tha t  the County bus w a s  sti-uck by ;t van 
owned by the clefendant D.L. Peterson Trust and operated by the defendant Matthew Dower (the 
Pcterson defendants) at the intersection of Route 113 and Woodsicle Avenue, i n  the Town of 
13 rook h avcn , New Y oi-I<. 

In thc bill of particulars, the plaintiff’ alleges tha t  he sustained the following injuries: post 
1rauni;itic hexiaches, post traumatic acute exacerbation of cervical radiculopathy with spasm, 
12 os t t r;i 11 in ati c ;IC u t e ex acerb ati on of I urn b ar radi c id opa t h y w i t h spasm , po s ttrauni a t i c ac 11 te 
exaceirbation of thoracic strain, partial tear of the supraspinatous tendon of the right shoulder, 
cei-vical. thoracic and lumbar rnyofascial derangement m d  exacerbation of‘ Grade 111-IV 
sepai.ation of the right shoulder with AC deformity. In addition, i t  is alleged that the plaintiff wits 
conl’inccl to his bed for approximately three days and home from the date of’ the  accident to the 
present. The plaintiff further alleges that he was totally and partially disabled from the date of 
the accident to the present. 

I n  the supplemental bill of particulars, the plaintiff allcges. irzter 11li~1, that as 21 result of 
the accident. he developed a Grade 1 spondylolisthesis at L4/5 and stenosis of L4/5 and L3/4. He 
underwcnt ;I lumbar cleconipi-ession and fusion at L3/4 and L4/S and multiple epidural steroid 
inject.ions of’ the lumbar spine. In addition, the plaintil’f allcges that he sustained chronic pain 
syncli.ome, neui-opathic pain syndrome and postlaminectomy fusion syndrome. He allegedly now 
suffei-s ;I pel-mancnt restriction of range of motion of the cervical, thoracic and lumbar spine. He 
also iintlcl-went a n  ai-throtomy of the right shouldei. with acromioplasty, repair of the rotator cuff 
and arthi-otomy of the acromioclavicular joint excision of the clavicle. 

The Peterson defendants now move for xunimary jirclgment disrnissing the complaint 
insolar ;is asscrted against thcm on the ground that the plaintiff did not sustain a serious injury 
p u i ~ ~ u m t  to Insuimce Law $5102 (d). 

LJiicier Insurance Law $5102(d), “serious injury” means “a personal injury which results 
in death; dismemberment; significant disfigurement: ;I fracture; loss of a fetus; permanent loss of 
use 01’ a body oi-gan, member, function or system; permanent consequential limitation of use of‘ ;I 
body organ or member: significant limitation of use of a body function or system; or ;i medically 
determined injury or impairment of a non-permanent nature which prevents the injured person 
li-om performing substantially dl of the material acts which constitute such person’s usual and 
customary daily activities for not less than ninety days during the one hundred eighty days 
i in m c cli at e 1 y fo I 1 owing t ti e occ ui-rence of the i n j ui-y or i in pai rni e n t . ” 
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The proponent of ii summary judgment motion must make a p r i i i i ~ ~ j i i c i ~  showing of 
cntitlement to judgment as  a matter of law, tendering sufficient evidence to eliminate any 
material issues of fact from the case. To grant summary judgment i t  must clearly appear that no 
material antl tri~tble issue of fact is presented (see, Sillman v. Twentieth Centuiy-Fox Film Coi-p.. 
3 NYT!cI 395 L19571). The movant has the initial burden of proving entitlement to summary 
.jticlgnicnt (see, Winegad v. New York Univ. Med. Ctr., 64 NY2d 851 [1985]). A defendant can 
establish that the plaintiff’s injuries are not serious within the meaning of Insurance Law 
$5  102(d) by submitting the affidavits or affirmations of medical experts who examined the 
plaintii‘f and concliide that no objective medical findings support the plaintiff’s claim (see, 
Grossman v. Wright, 268 AD2d 79 [2”” Dept., 20001). Once defendant has met this initial 
burden, the burden shifts to the plaintiff to demonstrate with competent proof’ that he sustained a 
serious injury within the meaning of-. the No-Fault Insurance Law (see, Pommells v. Perez, 4 
NY3d 566 [2005]; Gaddy v. Eylei-, 79 NY2d 955 [1992]; Stal’f v. Yshua, 59 AD3d 614 [2”“ 
Dept.. 30091). Such proof, in order to be i n  a competent or admissible form, shall consist of 
afficlavits or affirmations (see, P a a n o  v .  Kingbury, 182 AD2d 368 [2”“ Dept., 19921). 

I n  support of the motion, the Peterson defendunts submit, rrzter din,  the pleadings, the bill 
ot particulw-s, the supplemental bill of particulars, the plaintiff’s deposition testimony, :in MRI of 
the lumbar spine by Thomas J .  Dowling, M.D. dated August 1, 2001, unsworn reports by Jimmy 
U Lim. M D. a n d  Anjmi Sinha, M.D. and sworn reports by Noah S. Finkel, M.D. antl Howard 
13. Reisei-. M.D. 

At his tleposition, the plaintiff testified that he iii.jured his right shoulder, neck antl back i n  
;I woi-lcrclated t‘all on February 7, 2001. As a result of the fall, lie sustained injuries to his right 
shoulcier, right hip, neck and low back. He did not injure his left knee or lower extremities. He 
receivcd physical therapy from that time to the present. He stated that he continLied to experience 
r-ight shoiilclcr, neck, low back pains, a n d  numbness in the right arm, both legs and feet 11-0111 the 
~vork i’clated injury. On November 14, 2001, the date of thc instant accident. he was 1-etuining 
I’rom his doctor’s office by bus when the second injury occLin-ed. As ;i result of the bus clriver 
sucldenly hraking prior to impact, he slid off his seat and grabbed a bar w i t h  his right hand, 
landed c)n his left knee and was thrown foi-ward and I~acl<warcl. He thereafter felt more severe 
pain iri the neck, back and right shouldel- than before the accident. He boarded ;I scconcl bus a n d  
was ti-tmsportecl to his chiropractor’s office, where he was evaluated and treated. He stated that 
lie clicl not I-ein-jure the neck, back and right shoulder after the accident on November 14, 2001. 
The plaintil‘f stated that there were no tests pert’orniecl on his left knee after the accident. 

The plaintif1 stated that ;is a result of the worl\-reIated accident, he underwent right 
shoulcler surgery. He stated that he had not had any tests perfoi-mcd of his neck from the time of 
the woikrelated accident up to the time before the subject accident and no tests were performed 
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on tlie neck after the subject accident. He continues to feel numbness in the right shoulder, pains 
i n  the IeI’t knee and severe pain in the low back to the legs at the present time. At a second 
deposition, plaintiff testified that he underwent low back sui-gery on November 4, 2004. He 
stated that the surgery helped relieve approximately 30% of’ the daily pain and numbness in the 
lowei- extremities. He obtained pi-esci-iptions foi- pain. He stated that he entered ii psychiatric 
rehabilitation center for excessive pain medication use and anxiety attacks. At the present time 
as a result of the accident, he is unable to obtain gainful employment and engage in sexual 
re 1 ati o n  s. 

‘The MRI of the lumbar spine, dated August 1, 2001, reveals a transitional lower 
tntei vertebid disc I S  present at S1/2, disc heiniatrons at L3/4 and LS/S 1 with foraminal 
naiiowing at L3/4, L4/5 and LYS1 and a disc bulge ‘it S 1/2. Dr. Lim avers i n  a iepoi-t dated 
April 25. 200 I .  that the plaintiff has been disabled since his worlc-i-elated injury. In his report, 
dated October 25, 2001, Dr. Lim notes that although an MRI of the right shoulder was requested, 
the plaintiff did not receive an authorization from Workers’ Compensation for the  study. An 
MRI. performed on March 15, 2002, revealed a torn rotator cuff of the right shoulder with 
marl<ed hypertrophy of the acromioclavicular joint with separation of the AC joint. Dr. Sinha 
aveis that he performed an orthopedic examination on February 5 ,  2003, and noted malked loss 
of mobility of the right shoulder, which he states was causally related lo the accident on February 
7,  200 I .  Dcspite enormous amounts of physical therapy, the plaintiff’s condition had not 
clian~ecl. Di. Sinha perfoi-med right slioulder surgery on February 11, 2003. 

Di-. Finltel avers that he performecl an independent orthopedic exitinination on November 
31, 2009. Upon examination, he noted limitations of motion in the cervical and lumbar spines, 
;IS coinpal-ccl t o  norm:iI ranges, thereby creating an issue of fact (see, Trunk v. SDi-oss, 306 AD2d 
463, [2”‘ Dcpt.. 20031). He also examined the right shoulder and stated t h a t  the plaintiff had 
exccllcnt s[rciigtli with all rotator cuff and scapulothorxic muscular testing with iio evidence of 
atrophy. However, he failed to set forth the objective tests he performed or measure the range of 
iiiotio8n to support his opinion (see, Zavala v .  DeSantis, 1 AD3d 354, 355 [2’ld Dept., 20031; 
BlacIt v .  Robinson, 305 AD2d 438 [?‘Id Dept., 20031; Gamherg v .  Romeo, 389 AD2d 525 [31id 
Dept., 2001];  Junco v .  Ranzi, 288 AD2d 440 
peifoi-inecl ;in independent neurological examination on November 23, 2009, failed LO measure 

Dept., 2001.1). In addition, Dr. Reiser, who also 

(he t-an~e ol’ motion i n  the ccrvical, thoracic and lumbar spine, oi- in the right shoulder 

Defenciaiits failed to demonstrate a pi- inuf i ic ie  entitlement to judgment ;is 21 matter o f  law 
with eviclence that the injuries at issue wei-e attributable to the prior accident or pre-existing 
conditions and we1.e not exacerbated by the subject accident with regard to the allegations by the 
plainlifl‘ (see, Cebularz v. Diorio, 32 AD3d 975 [2”” Dept., 20061). Under these ciimmstances, 
it  is unnecessary to consider the sufficiency of the plaintiff’s opposition papers (see, Cosciu v .  
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93s Traciinr Coi-p., 283 AD2d 538 [2'ld Dept., 20011; Chaplin v.  Tavlor, 271 AD2d 188 [?I" 

Dept., 30001; _Mxiaca-Olnios v.  Mizrhy, 226 AD2d 437 [2'Id Dept., 19961). 

Accordingly, it is 

ORDERED that the motion by defendants Matthew Dower and D.L. Petel-son Trust for 
summai-y judgment dismissing the complaint insofar as asserted against them I S  denied. 

Dated: December 6 '6 ,2010 

HON. WILLIAM B. REBOLINI, J.S.C. 

FINAL DISPOSITION X NON-FINAL DISPOSI'I'ION 
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