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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF IUNGS: CRIMINAL TERM IC-1 

The People of the State of New York 

-against- 

VLADYMIRCAMPOS 

By: Hon. Carolyn E. Demarest 

Date: July 2,2010 

DECISION & ORDER 

Indictment No. 790/88 

Defendant moves, pro se, for an order Vzrcating his judgment of conviction pursuant to 

CPL $440.10 on the grounds that the evidenceat trial was insufficient and because of 

numerousimpropri iet ieSintheGrandJlny~ . Specifically, defendant claims that 

(a) his conviction was based on legally insufficient evi-, (b) he was denied effective 

assistance of couasel because his at&mey did not allow Midant to festifjl before the Grand 

Jury; (c) the indictment was defective because the People Wed to inform the Grand Jury that 

a witness had recan&, (d) the indictmeat was ckketive bemuse the People Wed to present 

Suacient evidence to the Grsmd Jury; and (e) the indicQlent was defective because the 

People failed to properly instruct the Grand Jury on the law of corroboration. For the 

following reasons, the motion is denied. 

Background 

On December 29,1997, at approximately 900 P.M., in the lobby of an apartment 

building located at 523 E. 1 8 p  Street, Kings Comity, defkdmt shot Feliz “Pito” Gonzalez, 

causing his death. Defmdant was charged by Kings County Indictment No. 790188 with 

three counts of murder in the first degree (penal Law 0 12527{l][a][vii] [two comitsl, 

125.27[ 1 J[a][vi]), three counts of murder in the second degree (PL 0 125.25[ 11, [2], [3 I), 
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three counts of robbery in the first (PL 6 160.15[1], [2], [4]), mimid  possession of a 

weapon in the second degree (PL 0 265.03) and criminal possession of a weapon in the third 

degree (PL 0 265.02[4]). D e f h t  was found guilty of murder in the second degree after a 

jury trial, d on November 4,1998, was sentend to a term of in- ‘on of twenty-five 

years to life. 

Defendant appealed his conviction, claiming that the trial court exred in denying his 

request for a mistrial based on the delayed disclosure of &a& material and that the trial 

court impperly denied his d m  to strike the tesbimony of a witness for the prosecution. 

The Second Department affirmed ckfhdsds judgment of coaviction (People v. Camps, 

28 1 AD2d 638 [2001]). The Court of Appeals denied defhdant leave to appeal (PeopZe v. 

Campos, 96 NY2d 827 [2001]). 

D e f d  then moved curum nobis for a writ of error, arguing that his appellate counsel 

was ineffdve for fiding to raise the claims that def&iaut7s trial counsel was ineffective 

for adopting a defm which conceded tbat defendant was the shooter, and also that the 

verdict sheet was improperly annotated. The second Depovhnent denied defendant’s motion 

(People v. Camps, 23 AD2d 3% [2005]). 

Defendant again moved for a writ of error coram nobis, claiming that his trial counsel 

was ineffective for fkiling to claim that defkndant had been mested without probable cause. 

The Second Department again denied defkndant’s motion (People v. Campos, 60 AD3d 689 

[2oom- 

conclusions of Law 

A court must deny a motion to vacate judgmeat when wflicient fhcts a p p  on the 

record to permit =view on appeal, but no such review has occulTed owing to the defendant’s 
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unjustifiable failure to raise the issue on direct appeal (CPL 0 440.10[2][c]). In this instance, 

defendant’s claim that he was convicted based upon insufficient evidence is based on matters 

appearing on the record. D e f h t  had a full opportunity to raise the issue on direct appeal, 

and his failure to do so is unjustified. A motion to vacate the judgment of conviction is not a 

substitute for an appeal (People v Cooks, 67 NY2d 100,500 [ 19863). Defendant’s claim is 

procedurally barred from collateral review. 

Defendant M e r  claims that he was denied effective assistance of counsel because his 

attorney did not allow him to testify before the Graud Jury. Trial counsel’s performance is 

effective “[s]o long as the evidence, the law, and the circumstances of a particular case, 

viewed in totality and as of the time of the representation, reveal that the attorney provided 

rn- representation” (People v BaZdi, 54 NY2d 137,147 [ 19811). “This protection 

does not guarantee a perfect trial, but assures the defmdant a fair trial (People v Flores, 84 

NY2d 184,187 [ 19941). Accordingly, the reviewing court must separate ineffectiveness 

from “mere losing tactics” and the defendant must “demonstrate the absence of strategic or 

other legitimate explanation” for cou~~sel’s d u c t  (People v BaZdi, at 146; People v Rivera, 

71 NY2d 705,709 r19881). D e f m  counsel’s choice of strategy, even if unsuccessful, does 

not rise to the level of ineffective assistance‘of counsel as long as it is reasonable under the 

circumstances (People v Benevento, 91 NY2d 708,713 [1998]). Defendant must also show 

that his right to a fkir trial was prejudiced by the unfkimess of the proceedings as a whole 

(People v Stulz, 2 NY3d 277,284 [2004]). 

It is well settled that a failure by defense counsel to secure a defendant’s intention to 

testifL before the grand jury does not by itself mmtitute ineffective assistanCe of coufl~el 

(People v Wiggim, 89 NY2d 872 [ 19961; Peopie v Owens, 43 AD3d 1185 [2d Dept 20071; 
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People v Venable, 7 AD3d 647,648 [2d Dept 20041; People v Sherrod, 306 AD2d 503 [2d 

Dept 20031). Defendant further fails to demonsbrate any prejudice which resulted from his 

failure to testig before the Grand Jury (See People v Sfurgis, 199 AD2D 549,550 [2d Dept 

19931 rThe defendant’s bald stattxmt was insuacient to meet his burden of establishing 

his rights pursuant to CPL 190.50 were vi01d”J) .  As defendant has failed to sufficiently 

allege ineffective assistance of counsel, his claim is denied. 

Defendant’s claim that the evidence before the Grand Jury was legally insufficient is 

misplaced. Upon a conviction after trial, a claim of insufEciency of evidence to support an 

indictment is barred (People v Huston, 88 NY2d 400,411 919960, CPL 5 210.30[6]). The 

higher standard of proof at trial cures any questions regarding the Suaciency of the evidence 

before the Grand Jury (People v Boynton, 35 AD3d 875 [2d Dept 20061; People v Bedell, 

272 AD2d 622 [2d Dept 20001; People v Tqlor, 225 AD2d 640 [2d Dept 19961). 

Defendant also asserts that the indictment is defective because the People failed to 

present certain alleged Brudy material to the Grand Jury. Dekndant contends that the Grand 

Jury should have been informed that the witness who testified in the Grand Juy to 

overhearing defendant’s discusrions of a contract k i l l i i  had previously made contradictory 

statements to the prosecutor. The witness later recanted the same testimony at trial in the 

presence of the jury following a violent outburst by defendant. The testimony was 

subsequently expunged h m  the recod and in its absence the counfs of murder in the first 

degree could not be submitted to the jury. Accordingly, because the witness’s testimony had 

no bearing on defendant’s guilt, no Br& violation occurred and defendant’s contention is 

rendered moot. 
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Likewise, defendant’s final claim is reodercd moot because it rests on the same 

the People Wed to pmpedy instruct the g r i d  juy on the law of un~~boration. Defendant 

argues that the prosecutor in the Grand Jury should have OM coltobof8tion for the 

witness who recanted his testimony at trial. Since the witness’ testimony ultimately had no 

Accordingly, d e f e t ’ s  motion is denied in its en-. 

This decision shall theorBerofthecoult. 

The defmdant is hereby sdvised pumaat to 22 NYCRR 6 671.5 of his right to apply to 

45 Evkmme Place, Bmklyn New York 11201 the Appellate Division, secagd 

Thisapplicationmustbemade . .  for a d c a t e  granting leave h m  this 

within 30 days of service of this decish. Upon proof of his firwncial inability to retain 

counsel and to pay the costs and- ofthe appeal, tbe defemhtmay apply to the 

Appellate Division for the assignment of counsel-and for leave to prosecute the appeal as a 

-only i f d  when permission to appeal or acertificationgmnthg leave to appeal 

is granted. 

E N T E R  
n : T, J.S.C. 
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