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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : PART 5 

-against- 
DECISION AND JUDGMENT 

For petitloner self-represented: 
Tamara Williams 
52 10 Broadway, #5L 
Bronx, New York 10463 
341-322-2863 

For respondent: 
Melissa R. Renwick, Esq. 
Sonya M. Kaloyanides 
General Counsel 
New York City Housing Authority 
250 Broadway, 9' FI. 
New York, NY 10007 
212-776-5010 

By notice of petition dated May 28,2010, petitioner brings this Article 78 proceeding to 

reverse respondent's determination dated August 12,2009. Respondent opposes the petition. 

By decision dated July 23,2009, after a hearing at which petitioner failed to appear, a 

hearing officer employed by respondent sustained charges brought against petitioner for chronic 

delinquency in paying rent. (Affirmation of Melissa R. Renwick, Esq., dated Sept. 15,2010, Exh. 

I). By letter dated August 5,2009, respondent approved the hearing officer's decision and 

terminated petitioner's tenancy. (Id., Exh. J). 

On or about July 29, 2009, petitioner requested a new hearing, claiming that she failed to 

appear at the July hearing because she had the wrong date and alleging that her rent would soon 

be fully paid. ( I d ,  Exh. K). By decision dated August 12,2009, respondent denied petitioner's 
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application on the ground that she had failed to present a meritorious defense. (Id. , Exh. M). 

By 30-day notice to vacate dated May 13,201 0, respondent informed petitioner that her 

tenancy was terminated as of June 30,2010 pursuant to the August 2009 decision. (Verified 

Petition, dated May 28, 201 0 [Pet.]). 

On July 28,20 10, petitioner filed her request for judicial intervention and notice of 

petition. (Id., Exh. N). While the notice of petition reflects that petitioner seeks to reverse the 

August 2009 decision, she also asks for a reversal of the May 2010 determination. (Pet.). In 

support of her application, plaintiff alleges that she was unable to pay her rent because public 

assistance lost her checks, that her rent is now fully paid, and that she and her family would 

suffer hardship if she were evicted. Although she denies receiving several notices from 

respondent, including the May 20 10 notice, she does not deny receiving the August 2009 

determination. (Id ). 

On or about September 15,2010, respondent filed its verified answer, asserting as an 

affirmative defense that petitioner’s application is time-barred, and annexing to the answer 

affidavits from respondent’s employees stating that the August 12,2009 decision was mailed to 

petitioner on either August 12,2009 or August 13,2009. (Id,, Affidavit of Shawn Younger, dated 

Sept. 14,2010; Affidavit of Doris Hoffler, dated Sept. 14,2010). 

Pursuant to CPLR 2 17( 1), any proceeding against a body or officer must be commenced 

within four months after the determination to be reviewed becomes final and binding upon the 

petitioner. The determination becomes final and binding when the petitioner is aggrieved by it. 

(Yarbough v Franco, 95 NY2d 342 [2000]). In Yarbough, the Court of Appeals found that 

respondent’s denial of the petitioner’s application to vacate her default arising from her failure to 
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appear at a hearing, which led to respondent’s decision to terminate her tenancy, constituted the 

final and binding determination from which the four-month statute of limitations was measured. 

Here, respondent’s denial of petitioner’s application to vacate her default was mailed to 

her at the latest on August 13, 2009 and, adding an additional five days for the mailing (CPLR 

2103[b], [c]), was received by her no later than August 18, 2009. The four-month statute of 

limitations thus expired in December 2009, and respondent’s May 2010 notice to vacate did not 

revive the statutory time within which the proceeding could be commenced. (See eg Eldugher v 

New York City Hous. Auth., 34 AD3d 326 [lst Dept 20061, lv denied 8 NY3d 804 [2007] 

[petitioner’s claim accrued when he received respondent’s letter informing him of determination; 

subsequent denials merely referenced original denial and did not constitute new determination]; 

see also Custom Topsoil, Jnc. v City of BufSalo, 63 AD3d 15 1 1 [4* Dept 20091 [four-month 

period began to run when petitioner received notice of respondent’s determination that permit 

had expired, and subsequent “stop work” order did not revive statute of limitations]; Mutter of 

Finger Lakes Racing Assn., Inc. v State of N Y. Racing & Wagering Bd. , 34 AD3d 895 [3d Dept 

20061, lv denied 8 NY3d 810 [2007] [statute of limitations runs from initial determination unless 

agency conducts fresh examination of matter based on newly presented evidence]). 

As the instant proceeding was not commenced until July 2010, it is untimely. (See eg 

Eldugher, 34 AD3d 326; cf Stephens v New York City Hous. Auth., 293 AD2d 3 18 [ 1’‘ Dept 

20021, lv denied 98 NY2d 610 Lproceeding properly dismissed as tirne-bamd as it was not 

commenced within four months of petitioner’s receipt of respondent’s determination or notice to 

vacate]; Blackman v New York City Hous. Auth., 280 AD2d 324 [ lBt Dept 20011 [even if notice to 

vacate was considered final and binding determination rather than earlier determination, 
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proceeding still untimely]). 

Moreover, even if timely commenced, the court's review here is limited to whether 

respondent properly declined to vacate petitioner's default in appearing at the hearing (Yarbough, 

95 NY2d at 347), and petitioner failed to address the reasons for it or controvert the hearing 

officer's finding that she owed respondent rent, and her present argument that the determination 

terminating her tenancy should be vacated is based on grounds that were not advanced when she 

applied to vacate the decision and may not be considered here. (See Kelly v Safir, 96 NY2d 32 

[2001] [court could not consider evidence raised for first time in papers submitted in article 78 

proceeding]; Yarbough, 95 NY2d at 347 ljudicial review of administrative proceedings confined 

to facts and record before agency]). 

For these reasons, petitioner has not established a sufficient basis to reverse the August 

2009 determination. (See Cherry v New York City Hous. Auth., 67 AD3d 438 [lat Dept 20091 

[court properly refused to annul respondent's denial of petitioner's application to vacate default 

in appearing at termination-of-tenancy hearing as petitioner failed to provide reasonable excuse 

for default or documentation supporting defense]). Accordingly, it is hereby 

ORDERED and ADJUDGED, that the petition is denied and the proceeding is dismissed. 

Barbara Jaffe JS 

DATED: December 29,20 10 BARBA &FFE 
New York, New York J. S. C, 

DEC 2 9 2010 
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