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-against- 

LEXCAP FUNDING CORPORATION 
and DARON GIRMONTI, 

PRESENT: 
Hon. Judith J. Gische 
J.S.C. 

Upon the foregoing papers, the decision and order of&C@#,, as follows: 
COUNTY CLERKS OFFICE 

GISCHE J.: 

This is an action to recover unpaid rent and other amounts allegedly due pursuant 

to a written sub-lease agreement. Plaintiff News Broadcast Network, Inc. (“NBN”) now 

moves, pursuant to CPLR 5 3215, for an order directing the Clerk of the Court to enter a 

default judgment in its favor and against defendants Lexcap Funding Corporation 

(“Lexcap”) and Daron Girmonti (“Girmonti”). Neither Lexcap or Girmonti have submitted 

any opposition, despite due proof of service of the instant motion. Therefore, this motion 

is considered and decided on default against Lexcap and Girmonti. 

Plaintiff has provided proof that it served each defendant with the summons with 

notice and verified compliant. This action was commenced by the filing of a summons 

with notice and verified complaint on August 26, 2009. Thereafter, the summons with 
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notice and verified complaint were served upon Lexcap by service on the Secretary of 

State on September 10, 2009 (BCL 5 300). 
Plaintiff served the summons with notice and verified complaint upon defendant 

Girmonti pursuant to CPLR 5 308 (2), by serving a person of suitable age and discretion, 

the desk clerk, Adam “Doe” doorman, of Girmonti’s residence on September 1,2009, and 

thereafter by mailing an additional copy on September 3, 2009. 

Additional mailing of the summons with notice and verified complaint was made 

upon the defendants by Plaintiffs Counsel, via first class mail, on October 21, 2000. 

The Notice of Motion, Affirmation, Affidavits, exhibits and Request for Judicial 

Intervention were mailed, via first class mail, to Girmonti on October 15, 201 0. Service of 

the Notice of Motion, Affirmation, Affidavits, exhibits and Request for Judicial Intervention 

was effected upon Lexcap by service upon the Secretary of State on October 21,2010. 

Thus, the court has obtained jurisdiction over Lexcap and Girmonti pursuant to CPLR 5 

3215 (9) (3) and (4). 

At no time prior to this decision have defendants CSG or Lopez interposed an 

answer to the complaint, nor have the defendants requested that their time to answer be 

extended by the court. Plaintiff NBN has shown that the defendants have defaulted in this 

matter and that it is entitled to a judgment if it can otherwise establish a prima facie case. 

Gaqen v, Kieanv Product ions Ltd., 289 AD2d 844 (3rd Dept 2001); Zelnik v. Bidermann 

Jndust ries U .SA.. Inc., 242 AD2d 227 (1997). Lexcap’s and Girmonti’s default in 

answering the complaint constitutes an admission of the relevant factual allegations therein 

and the reasonable inferences which may be made therefrom. Rokina Optical Co., Inc. v. 

Camera Kina, Inc., 63 NY2d 728 (1984). 

Discussion 
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The facts put forth by NBN in the verified complaint, the attached agreement of 

sublease, guaranty operative lease agreement, and through the sworn verification of 

Michael Hill, NBN’s President, establish the following: 

NBN was the lessee and sub-lessor of the entire seventh floor of the building 

451-453 Park Avenue South, New York, New York (“the premises”). Defendant Lexcap 

entered into a written sub-lease agreement (“the sub-lease”) on January 10, 2007 for a 

term commencing January I, 2007 and ending on October 30, 2008. The agreed upon 

annual rent was $140,400.00, payable in monthly installments of $1 I ,700.00. The lease 

also provides for certain Additional Rent, including, but not limited to electric service, real 

estate taxes, and cleaning. On December 22, 2006, defendant Girmonti executed a 

personal guaranty, by which he guaranteed prompt payment of the rent and additional rent 

and other sums and charges payable by Lexcap. In addition, the personal guaranty 

provided defendant Girmonti’s consent that he might be joined in any action against 

Lexcap in connection with the sublease and that recovery might be sought against him 

individually. 

Plaintiff claims that defendant Lexcap made no payments of rent for the month of 

December, 2007. The monthly rent for the month of December, 2007, was a base rent of 

$11,700.00, plus $500.00 for cleaning, plus $1,191.66 for electric service, for a total of 

$1 3,391.66. Plaintiff further claims that defendant Lexcap made no payments of rent for 

the months of January, February, April, May, June, July, August, September, and October, 

2008. In 2008, the monthly rent was a base rent of $1 1,700.00, plus $500.00 for cleaning, 

plus $1,191.66 for a total of $15,487.98 per month or $139,391.82 for all nine months. 

Three payments of rent were made in April, May, and June, 2008 of $13,391 -66 each for 

a total of $40,174.68. Thus leaving an outstanding balance of $99,217.14, to which a 
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security deposit of $35,100.00 has not yet been applied. 

Breach of Sub-lease 
* 

The elements of a cause of action for breach of contract are: (1) formation of a 

contract between the parties; (2) performance by plaintiff; (3) defendant’s failure to 

perform; and (4) resulting damage. Fur ia v. Furia, I 1  6 AD2d 694 (2d Dept 1986). A lease 

is a form of contract, as is a sub-lease. 

Lexcap entered into a binding sub-lease agreement with NBN. Through the 

submitted documents, NBN has established that Lexcap subsequently breached the 

agreement by non-payment of the December 2007, January 2008, February 2008, July 

2008, August 2008, September 2008, and October 2008 monthly rents and additional 

rents. This lack of performance on the part of Lexcap incurred an outstanding balance of 

$99,217.14 (less a security deposit of $35,100.00 that has yet to be applied). Thus, 

Lexcap is in default, in the amount fo $64,117.14, of its sublease agreement with NBN. 

Personal Guaranty 

A guarantee is an agreement to pay a debt owed by another which creates a 

secondary liability and thus is collateral to the contractual obligation. The principal debtor 

is not a party to the guarantee and the guarantor is not a party to the principal obligation 

(Midland Steel Warehguw C om. v. God inqer Silver Art, 276 A.D.2d 341, 343 [ ls t  Dept 

20001, quoting Shire Realtv Cow. v. Schorr, 55 A.D.2d 356, 359-360 [2d Dept 19771). 

Thus, the guarantor will be required to make payment only when the primary obligor has 

first defaulted (Weissman v. Sinorm Deli, 88 N.Y.2d 437, 446 [1996]). 

As a guarantor of the sub-lease of Lexcap, Girmonti will be required to make 

payment only if Lexcap, as the primary obligor, has defaulted (Weissman v. Sinorm ne li, 

supra). Having established that Lexcap is in fact in default of its obligations under the sub- 
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lease, the court now finds that Girmonti, by operation of the executed personal guaranty 

to NBN, is personally liable to make the outstanding payments. 

Thus, by the operation of the guaranty executed by Girmonti and the terms of the 

sub-lease executed by Lexcap, NBN has establistfkd that both Girmonti and Lexcap are 

liable fo Lexcaps breach and subsequent default of the sub-lease. 

Conclusion 

In accordance herewith, it is hereby: 

ORDERED that plaintiffs motion for a default judgment is granted; and it is further 

ORDERED that the plaintiff is authorized to apply the security deposit against the 

outstanding indebtedness, and it is further 

ORDERED that the Clerk of the Court is directed to enter a judgment in favor of 

plaintiff and against the defendants in the amount SIXTY FOUR THOUSAND ONE 

HUNDRED SEVENTEEN DOLLARS AND FOURTEEN CENTS ($64,117.14) plus interest 

from December 1. 2008 and the statutory costs and disbursement of this action; and it is 

further 

ORDERED that any relief demanded but not expressly granted herein is denied and 

that this shall constitute the decision and order of the Court. 

Dated: New York, New York 
December 22, 2010 

So Ordered: 

DEC 28 2010 
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