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SUPREME COURT OF THE STATE OF NEW YORK 

PRESENT: HON! PAUL WOOTEN 
Justice 

KIM VALENTINI, 

P la i tit iff, 
- against- 

326 EAST 30"'  STREET OWNERS INC., 
TAV CLAVIN, TOM BIRNE, CLAUDIA 
WHITEHEAD, CAROL WINER, SUSAN CLAVIN, 

NEW YORK COUNTY 

PART 7.-- 

Dcfcndants. 
~- - -. ... . . . . . . -. .. . - 

Thc following papcrsr numberod 1 to 2, wcrc rcad or1 this motion by plaintiff for declaratory 
j 11 d y m c t i  ts a t i  d i 11 j u 11 c t iv e re I i ef. 

PAPCKS NUMBEI3EIJ 

. .  .. 

:i; -- I ; . I  
I : { ,  

rr 
.,">,, 

Notice of Motion/ Ordcr to Show Causc - Affidavits -_ Exhibtfs .._ i 

Answering Affidavits Exhibits (Mcmo) 

Rcplyiny Affidavits (Roply Memo) .. .-. 

I.' :- ---I -- 
Cross-Motion: , Y e s  1 No 

Plairitirr Kirri Valcntini ("plaintiff") bririys this action against deferidants 336 East 30"' 

Street Owners, Inc., 'Tav Clavin, 'Toni Dirnc, Claudia Wliitchcad, Carol Wirier, and Susan Clavin 

("defend a tits" ) for, 11 I lf;l/- i-i / / ; . i ,  de cI n ra t o ry j 11 d g ni c t i  t , p re I i 111 in a ry injunct ivc rc I id, tl re a c h of 

warranty of habitability, and property daniagc bascd on structural daniayc to the roof and 

adjacent area of her aparlliient. The parties have not begun discovery. Defendants have 

Ihildirig"), a coopcrativc building, ar id is a sliareholder of t h e  biiilding ownership corporation 

PlaiiitifT bouqlit ticr apr-lrtmctnt i r i  2003. Plairl tifr's apartinent coiriprises the r(-)iirtti a n d  fifth floors, 

ttie top floors of the building. In 2001i, a file broke out in at1 ;idjacent atid/oi- adjoining bLiilditig, 
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causing structural dai i iagc to ttle building. lielpaii-s wcrc done lo the building after the fire, tiut 

no strcictiiral rzp;jirs or c,ot.istrtir;tions wet-c dot ie on the roof. Plaintif1 alleges that as ;j resiilt of 

t l ie daiiiaLje to t l ie tiLrildiiig arid roof fi,ot.ii [lie fire, water flooded twr aparttnierit. causing 

damage like cr-acl~cci walls and tlie I>uilciup of inold and mildew. As a resLilt ot this dairiage, 

plaintif! sought other sicltei- at t i c r  own cost. I-'laintiff claims she has roqiiosled that dcfendailts, 

i w i i i l x r s  of the Roard o l  [Iircctors of l l ie biiilding, repair t h e  roof, or that she l w  granted w i i t l w  

coriseiit to Iiavce i i  geiieral contractor I epair ll ie roof, but tier requests have ticcri iiiireasonably 

denied. (Scc  plaintiff's aff'd 11 7 5-1 2). 

I-' la i t i  t iff coni tni c t i  ced at1 ;Actio n h y s ct m i i  i or i s arid co ti1 p I a i i i  t a g  ai I i  s t t l i  e d cfc nd a I 1 t s o t i  

Marcli 22, 301 0, foi , u i l c i  ; ] / i t ,  declaratory jwlyt i icnt, pi-eliniiriiiry injunctive relief, breach of 

war-r-anty of habitability, and property damayc, aricl is seeking a judgment iri the amount of 

approxiiiiately $1 ,001).000. Plaintiff I eqirestecl B jLddgmel-it declaring and directing defendants 

to: (1) 91 ant p la i i i t i f f  writleri consent to condi.rct strcictural and other construction and repair to 

the roof of the pretiiises at defendants' full cosl;  ( 3 )  sustain all costs of :-lny and all stt uclldral 

repairs to the roof ;itid adjacent area, p~irsuant lo the Uy-Laws, Proprietary I.easc and its 

aii?endinei.it:; regarding ;iparliiicnt ur i i l  i/ foiir; (3) abstain from collecting any and all 

inaiiiteiiaiice fees ft 0111 r)l;iitiLilf, until sLich time that the subject prenlises and defective roof 

existing thcrc arc pi-opcrly structi.iriilly repaired. (See Cotnplaint 11 65, I irst a r i d  Second Causes 

of Action). 

In t i c  complaint, plaintiff also reqws ied  i i i t c i -  a h  that the deferidaiits be prelimiriary aiicl 

per tni a tic tit I y c t i ]  o i t i  c:d fro ni : ( 1 ) ii r i  re  as r) in B 1.1 I y ~ ca pri ci o 1.1 s I y ;:3 rid arb i t ra ri I y ref ci  s i t i  g to CJ r ai1 t 

plaintift written consent to repair the stt i ic l i i ral  dl.:fc:cts of the roo1 a r i d  adjacent area; (2) 

withholding perinissioi] for il ie plaintiff arid Iiet- gencral contractor to ga i i i   cess to the roof a r i d  

adjacent at-e:~, In coi i ( I ~ i c (  slr\rctiiral rcpaii s ancl c:oristr-uction work, and (3) r;ollectiiig any and all 

maintenancc tccs f r m i  the plaititiff I i r i l i l  st i d 1  tiinc that ttiu structitral defects of the subject roof 

I J<l{j(L ;J ( 3 1  I, - 
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and adjacerit ait-3;i ;it ttw prtrfiiiiscs arc leriitxlied. (Id ) 11.1 doi ly  so, plaintiff relies Lipon 

provisions of ttie t3y-I. ciws arid ttic I't-opi ietary ILeasc ("ttie l kase" )  and its ari ieiidirieiits 

t'laintiff now iniovcs, prior to discovei y ,  by ordcr to show cacise, ciatcd May 5, 201 0, 

seeking the w i i i e  declaraloi-y and irijunctive rclicf as in the suiiimons and complaint. 

r l lSClJSSloN 

I n s 1.1 13 PO rt o f I1 e r t i i  o t i o t i  11 I :I i I i t i Tf s I i ti ti1 its , i/ t lo/ i t  / / ; I ,  p I a i t1 t iff's ~7 tf i d a v i 1, ;j f f i ri r i  at io t i  of 

coiirisel, affidavit of plait it i ff 's gcncral coI i t ra~tor,  ttic building By-l-aws, and thc coniplaiiit. In 

opposition , d ef e t i  d ;I i i  ts s LI b 111 It , 11 r / c/ ; I / ; L I ,  c? I i i r t i l  a t i o t i  of co 11 1'1 se I, aff i cl nv i t of V:IV C I av i n , affidavit 

of an engineer who irispcctcd ttie apartmcnt, ttiu Prnprietary Lease arid its amendiiients, a r i d  a 

sa t7i  ple a It c: ra t io t i  ag m e  m cnt . 

Plaintiff contends that deferidaiits should sustain a11 costs of a n y  structural repairs to the 

roof because pursuant to the amcndnicnts lo the I-case, deferidants are responsible foi- 

structiiral niairitenancc. (see order to show cause, Exhibit L3 I[ 4). Plail-iliff is seeking to have a 

general contractor repair ttic roof, and allcgcs t t i a l  the defendants have arbilrarily. 

unrcasonably, and capriciously witlilield conscnt in violation of Article 21 (a) oC ttie I ease which 

states that in regards to alterations of t i c  unit, "c;orisent shall not be  unrcasuriably withheld" 

(see affirmation in opposition, Exhihit D at 12). Plainliff sul-)iiiits that she tias stiowii a likelihood 

of S C I C C ~ S S  on thc merits, has n o  reiriedy a l  law, and is iriepar,ahly harmed ticcause she tias 

not been able lo  live i i i  tier apartment, ttic va l~ ie  of her apnittnicnt tias di in i i i is t id3 and tier 

physical and mental ticalth tias t)eeii affcctcd. /\dditionally, she coi tcnds the t.)alance of 

equities dre in tier favor becausc shc: has beeri deprived of the use and enjoyirieiit of her 

property. 

Lkfendants. in oppositioii contcnd, / / i l c t /  i l / / ; - t ,  Ihat they have not unreason;~l)ly or 

capriciously withhcld conscnt for plaiiiliff to condcict repairs to the roof. They niair-itairi that they 

h a v e  r i o t  gr;inted written coiiseril because plaintiff 1 . 1 ~  failed to fill out an alter,;jlion agreerncnt 

I ' ; I ( ] ( :  of / 
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and gi-atit propi:r as:;Lit iiiii;e:; atlout ttlc: c:oiistructiotl i r i  accot-datlcr: wit11 Ai'ticle 2.1 (a)  of the 

Lcasc, which allow:; ttic 1 essor to itiipose i-ilks ai-id reg~ilntions with rcyarils to altcratioiis 

Ucfcndants assert t l iat tticy slioLilrl not l3t! directed to pay for the costs of ttie repairs because 

there are issiies of lact a s  to ttie t.:a~ise of ttic leaks i i i  plaintiff's apartrnent, an issiie which 

relates dii ectly to wliu is liable for costs Liiider ttic Lease, ~ t i d  which cannot he determirwl 

without further cliscovcry. Specifically, deferitlatits point to 3 report from an eriyineer that 

inspcctccl ttic pr-ctiiiscs on t cbruary 25, 2009, ancl found t t i d  L.irifinished construction initirited 

by the plaii i t i f l  w;~s caIdsitig the water leakage (see Affirimation in Opposition, Lxhibit B, 7 I; and 

r[ 6) Defendants also assert that pursuariI to the Lease, plaintiff is rcquirud to pay 

maintenance fees, despite any offsets or claiins she has  against the defendants. 

A. Prelii ii i I 1 ;I I y I I i j  LI r i  clio i I 

A party sccking a preliininar-y injutidion m w t  dcniorislrate '1 ) a probabilily of siicccss on 

the merits; 2) danycr of ir-rcpai,able inji iry; and 3 )  a hnlaiicc of equities in its favor (scc r\1(1111/ 

NeXf [&ill; / / (.: V / ' / /IC? h f s  / /OU. ! ; ; /~ [ / ,  / / J C . ,  4 NY3d 839 [2005]; ,JO/ICS v rd/k / ' / T ) / 1 /  f l / la/~/ l?f:?lJt .? ,  

LLC, 7 3  AD3d 612 [ 1st Dept 30101). Plaiiilifl tias not r n e t  lliis s tandard .  

PlairitifT has I;iled to show ii'teparablc hariii to 1.x granted a prelitriiilary injLinctior\. I f  

plaintiff prevails i i i  thc: action, ri.ioriet;jry coiiipcrisation tor the damage to the propcrty, as well 

as Tor ;lily costs i i i u i i  re(l d l ~ e  to loss of [.)osscssion of t  ier property arc asccrtairi;ble. IJndcr 

New York h w ,  "rrionctary tiarrn which c i i i i  be compcnsated by damages docs r io t  coiistitidtc 

irreparable injiii-y" ( J 0 . M  ( h r p  v I~lt.,pnrtmcnt of lieallti, 173 AU2d 153, 151 [ I s t  [lcpt 1991]) 

Plairitiff tias ;dsu h i led  to deriior,..;lr:-lte a likcliliood of s~ict:ess of nicrits 011 her claims 

PlairitiTf 11;)s r i o t  riiet tiel bii i t len of proof lo show that ttie deferidants have arbilrarily and 

capriciously wiltilieltj (.:oiIseiiI tor repairs. Aiticlc 21 (a )  of l l ie I ease allows the tleTendnnts to 

iriipose restrictions to altci ations cotiducte(1 I)y thc plaititill. Deferidatits have pi ovirlecl 
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leg it i ni  ate rc a so tis for re ci 11 i 1 - 1  ti 6.1 ;> 11 ;3 I t e ra t i o t i  a 9 tee 111 e tit tro m b u i Id i i ig o cc 1.117 a tits , ti kc p I a I r 1 tiff , 

pr'ioi to wiset i t i r i i j  lo c;orisir-iictiot-i c)i allerations of a n y  units, wliicti ruqucsts, anor ig other 

ttiings. i r i s~ i i~c~ i i ce .  ri(.l(litioiial insurcd stattis, a licc~nscd contractor, and propcr pei iiiits for work 

to be purformcd (SCC affiriliaticin in opposition, Exhibit A, 11 16). 1-tiis is a standard procedui-e 

for construction in thc txdilditig, a i i c  is also a procedLire that plaintiff ticrsclf 1-12s followed for 

past repairs, ttiwigti plaintiff rcf i ises to do so now. Deleridants arc entitled to receive 

re ;IS o II ;3 bl e cor 1 si cl e ta t i  o i i , (:o I i te 171 p I at i o I i I) r 3 ss 11 ra ti cc s tie fo r e 9 ra I 11 i iig w t-i t t c t i  cc) I i s  e 11 t to 

plaiiitiff to tiegiri I c p i i i  s, aii(.I doing so is riot ii i ire;xonahlc. arbitrary, or capricious 

Additiorially, tlie balarlcc of the equities do not weigh in favor of granting prelirninary 

injunction in favor for- the plaintiff, particiilarly regnrdirig plaintiff not paying im;iintenance fees 

pcnding the outcoriic of the case Withholding of iii;~iritenance fees for 34% of t h e  building has 

:I sevete financial irii(iact oti the conl-iniicd vialiility of the building beca~.ise the maintcnance 

fees are used 10 pay the niortyagc arid taxes 

1 astly, failing tn prevail oIi [tie preliminary injurictiori arid declaratory judgiiient, pursuant 

to tlie Lease plairitiff is rcqiiired to pay all inairileiiancc fccs, dcspite ariy offset or claim agairist 

the L.essor that m a y  arise (see Affiri-nation in Opposition, 7 26). Accordingly, plaiiititf's niotiori 

for a preliiiiinary i i i jur icl ioi i  frotii paying tici illaiiltenancc fccs pending repairs is denied'. 

Pursuant to CI'LR 3 3001, if tlicrc's a jtistiCi;it)lt! controversy, the cociit Iiiay render a 

declaratory jLidqmcnt which I.i;-1s the effect of a firial judgnlent as to the rights a r i d  legal 

relationsthip of ttic paitics ( scc  CP1.R 3 300'1). 
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The Co~ i t  t firids t l iat tlie motion for dcclaratory relief directing defendants to sustain all 

costs for repait s iiiiisl t i e  st;iyed pcnding a dctci-r-r-iinatioiI of liability As per thc atneridinetnls to  

the I ease. tl ie I)laiiitilf is I equir-ed to conduct rcg~i lar  rriairiteri;ilce oi the aparttilent a r id  the 

defeiirl;iiits ai'e I eqi.iii ed to c;otidiict structciral maintenance, however, the plaintiff shall boriie 

the cost of rcpairs if any damagc to tt-ie slritcliire is caused by thc plaintiff (see order tn show 

caiise. Fxfiihit B 7 I). l-tiei'e ;m questions of fact pcrtainirig to tlie S O I I K : ~  of thc lcak and the 

cause of dari~iagc to plaintiff's aparlirieiit, and tlier-e tias bccn no discovery, wliicli is ncccssary 

for resolving thc cnntroversy. 

1-lie Couri also finds that the defendants are not cinrcasoriahly witlitioldiiig conscnt to 

plaintiff to conduct structural repairs to t h e  roof. Arlicle 21 (a) of the Lcasc allows the 

defendants to impose reslriclions to alterations conducted by the plaintiff [ lcfcndants have 

provided Icgitirnate reasons for rcqcriring an alteratioii agreement f r o m  huildiriq occupants and 

are not arbitrarily reqiiiriiig ;jssciranccs from t h e  plaintiff before work is comnicnced. 

Tlie declaratory judgmeiit ordering defendants to abstain froin collecting inaintenancc 

inmt ;~Isc) be denicd bccausc plaintiff is required to pay maintenance undci- the I. ease, even if 

she has ;I clairii aq;iirist thc defeiidaiits. 

t.-or these rcasms and Lipon the foregoirig papers, it is, 

ORDERED tliat plaintiff's tnotiori for preliminsry injunction is cjcnict-I; ariLl it is further 

ORDEREL) tlir-lt plaintiff's iiiolioii 101- 3 declaratory judgment is denied excepl l l i a t  

deferidants rnotion dii-ccting deferidaits lo sustain all costs of any and all structural repairs to 

the roof and adjawii l  area is s taycd  pending furthcr discovery and the resolulion of the casc; 

and it is further, 

0 I < Ll L K L L l  that p a  in t i f f 's  111 ot i c) 11 fo i per i ria 11 en t injunction is stayed pc t i  d i ti9 f 11 r the r 

discovery; and it is fLirthei-, 
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