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-against- 
DECISION AND ORDER 

WOODY PASCAL, as Acting Deputy Commissioner of‘ 
NEW YORK STh’l’E DlVTSION OF HOUSJNG 
AND COMMUNITY WNEWAL, and NEW YORK STATE 
DIVISION OF HO1JSINCi AND COMMUNITY KENEWAI, 
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_____________________________________r__-----------~------------------ X 
For Petitioner: 
Brcier, Dcutschmcister, Urban Law Group, PLIX 
1.56 f;ifth Avenue, Suite 600 
New York. Ncw York 10010 

For Respondent Woody Pascal: 
New York State DHCR Counscl’s Office. 
25 Reavcr Street, Kooin 707 
New York, New York I0271 

Papers considered in  review of this pclition: 
Notice oTPetition.. ...................... 1 
Opp of Petition ............................ 2 
Meni. OfLaw ............................. 3 
Rcply Affirni.. ............................ 4 JUN 24 2011 

ITON. SALIANN SCAKPULTA, J.: NEW YORK 
COUNTY CLERKS OFFICE 

In this Article 78 proceeding, petitioner Wilfrcdo Arias (“Arias”) seeks to vacatc 

and annul an order of the Ncw York State Division of IIousing and Coinmunity Renewal 

(“DHCR”). 

Non-party Bolivar Valerio (“Valerio”) moved into Arias’ building on September 

1 ,  1989. At that time, or soiiictime thereafter, Valerio installed a washing machine in thc 

apartment. In Deceiiiber 2000, UIICR amcnded the Rent Stabilization Code (“RSC”) to 

permit landlords to collect a surcharge from a tenant who has a washing machine, dryer 

o r  dishwashcr. Under RSC $2522.9, landlords may only collect surcharges 
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prospectivcly. Additionally, RSC $2522.9 provides that a permissible surcharge would 

be specified in an “Operational 13ulletin.” Tn ;I March 2005 Operational Bulletin, DHCK 

annouiiced that a surcharge of $13 -62 would be a perinissiblc amount to change teiiants 

with washing machines, dryers and/or dishwashers. 

Arias allegcs that within three iiionths of the March 2005 Operational Bulletin, he 

began to levy the surcharge nn Valerio. Before the DHCK, Valerio argued that Arias first 

charged him a number of years later, in August 2007. On April 20, 2009, Valerio filed a 

rcnt overcharge coinplaint with DHCR. On July 7, 2010, the Rcnl Administrator issued 

an Ordcr Finding Kcnt Ovcrcharge and statcd lhat the tenant was overcharged $570.94. 

On JUIY 29, 20 10, Arias ided a Petition f ‘ c r  Administrative Review (“PAR”) 

requesting the reversal of the Rent Administrator’s order on thc basis that the March 2005 

Operational Bulletin was a nccessary precondition of the surcharge and that he first 

collected thc surcharge promptly after the Opcrativiial Bulletin in March 2005. On 

September 7, 2010, DHClR denied the PAR on the grounds that thc March 2005 

Operational Bulletin was iiot a precondition to collection of the surcharge. DHCR also 

found that Arias was not entitled to collect a surcharge from Valerio, because Arias had 

“impliedly conscnted” to Valerio’s use of the washing machine without charge for many 

years, which constituted a waiver. 

On October 25, 2010, Arias brought this Articlc 78 petition, claiming that the 

DHCR order denying his PAR should be vacated becaiisc he first collected the surcharge 

within a reasonable t i m  alter the March 2005 Operational Bulletin. Arias also 
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challcnges DHCK’s finding o f  a waiver as  arbitrary and capricious, because there was no 

mention ol‘a waiver in the statute or Operational Bulletin. 

In opposition, DHCK argues that the PAK denial was rational, not arbitrary and 

capricious, and is consistent with the facts and intent of thc RSC. The DIICR fiu-lher 

argues that Arias’ failure to collect the surchargc for years after learning that the RSC had 

been amended to permit collection of the surcharge constitutes a valid waiver. Finally, 

DHCR argues that thc issuance of the Operational Bulletin is not a precondition of 

collecting the surcharge and that onc could collect the surcharge anytime since Dccembcr 

of 2000. 

Discussion 

Judicial review of administrativc determinations is limited to the grounds invoked 

by the agency. Mutter qfAronsky v. Board qf Education, 75 N.Y .2d 997 ( I  990). A court 

inust only detcrmiiie i f  the administrativc decision is supported by a rational basis and 

cannot substitute its own judgment for the agency’s detcrmination. See Mutter qf Clancy- 

Chillen Storuge (To. v. Bourd qf Elections of the City qf’New York, 98 A.D.2d 635, 636 ( l s t  

Depl., 1983). 1-Icre, the issuc is whether DWCR’s detcrmination that thc washing 

machine surcharge was waived was supported by a rational basis or was arbitrary and 

capricious. CPLR 7803(3). 

According to RSC $2522.9, a landlord may levy a sLlrcliarge on a tenant who 

installs a washing machinc, dishwasher or dryer. If thc appliance is iiistalled without thc 

landlord’s consent, the landlord may levy a surcharge when the installation comes to the 
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landlord’s attention. RSC 52522.9. However, the surcharge can only bc applied 

prospcctivel y. 

While, the statute does not expressly mention a waiver or that the surcharge necds 

to be levied within a reasonablc timc, the DHCR has the broad mandate of administering 

the rent regulatory systcni and thc courts must defer to DHCR’s interprctation and 

applicatinii o f  its laws, such as the RSC, so long as the intcrpretation is rational. Matter. 

of Gnines v. New York State Division qfHnusing Le Communi@ Renewul, 90 N.Y.2d 545, 

548-549 (1 997); In re Victoria Hicks v. New York Sinte Division oj Housing & 

Commzcnily Renewal, 75 A.D.3d 127, 130 (1st Dept., 2010). 

Hem, thc DHC‘R’s interpretation of KSC 92522.9 is rational. Prior to 2000, a 

landlord renting to a rent-stabiliLed tenant who installed a washer/drycr/dishwashcr had 

two options: ( I )  acquiesce in the appliance without charging any surchttrgc; or (2) movc 

to cvict the tenant. When the RSC was anicnded in 2000, the landlord was provided a 

third option: when the landlord learned of the appliance and wished to consent to its use, 

the landlord could now prospectively charge for the appliance. The amendment of RSC 

$2522.9 in 2000 however did not vitiate thc landlord’s right to evict in thc event the 

tcnant installed an unauthorized appliance; nor did it vitiatc the landlord’s prior 

acyuiescencc in the appliancc and waiver of a surcharge. 

Moreover, DHCR’s dcterminatioii that a landlord must determine to collect a 

surcharge within a reasonable lime after learning of the existence of an unauthorized 

appliance is a reasonable interpretation of KSC 52522.9, in light of the statute’s history 

arid purpose. Cornpre Michetti v. Potts, 2003 N Y  Slip Op S0137OLJ1 ‘9 (Civ. Ct. Kings 
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County, March 12, 2003). As the DHCR’s interpretation is not irrational, thc courts must 

defer to it. Matter of Garms v New York ,StUte Division of Housing & Community 

Renewul, 90 N.Y.2d 545, 548-549 ( I  997); In re Victorin /licks v. New York StLite 

Division ofHnzising B Community Rcnewal, 75 A.D.3d 127, 130 (1st Dept., 2010). 

Herc, Arias conccded in front ofthe DHC’K that he knew of Valerio’s washing 

iiiachiiie well bcibre the nmcndment of‘the KSC‘ in 2000, and had acquiesccd in Valerio’s 

iise of  it without surcharge. When the RSC was amended in 2000, Arias did not  then 

sceh to assess a surcharge, and the amendment of the RSC in and of itself did not vitiate 

Arias’ acquiescence in Valcrio’s use of the washing machine without surcharge. 

Moreover, it was not arbitrary and capricious for DIICR to dctermiiic that its 

promulgation of‘Operationa1 Bulletin 2005- 1 in 2005 was not a condition prcccdent to 

Arias’ assessmenl of a surcharge for Valerio’s machine. RSC 92522.9 was amcnded in 

2000 to permit collection o l  the surchargc. Nothing in the statute prevented Arias from 

seeking lo collect the surcharge until 2005 when Operational Bulletin 2OO5- 1 was 

circulated. That Opcralional Bulletin simply illustrated a permissible surcharge amount 

and was not an implementing statutc. 
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111 accordance with the foregoing, it is hereby 

OKnEKF,D and ADJ LJDCrED that the petition of Wilfrcdo Arias d/b/a Wilfrcdo 

Kealty Tnc. lo vacate the decision of the New York State Division of Ijousing and 

Chmmunity Rcnewal 011 September 7, 2010 is deiiicd and this Article 78 petition is 

di smisscd. 

‘l’his constitutes the decision, order and judgment o f  the Court. 

Dated: New York, New York F B k E D  
JUN 24 2011 

E N ‘r E R: 
NEW YORK 

COUNTY CLERKS OFFICE 
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