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VEMORANDUM

SUPREME COURT - STATE OF NEW YORK
COUNTY OF QUEENS - | AS PART 34

KATHLEEN R CGERACE and SANTO GERACE, BY: McDONALD, J.
Plaintiffs, I ndex No. 8408/10
- against - Motion Date: 6/03/10
BACK GLENN ASSCCI ATES, LLC., Motion Cal. No.: 17
Def endant . Motion Seq. No.: 1

Upon the foregoing papers it is ordered that this notion is determ ned
fol | ows:

The plaintiff Kathleen R Geraci avers that she and her husband are
owners of the prem ses pursuant to a deed recorded July 20, 1998. That the
def endant acquired a deed to an “adjoi ning parcel of real property” by a
deed dated August 10, 2006. The adjacent parcel is a |large vacant and
undevel oped ot with a shed which contains asbest os.

The prenises were previously owned by Ronald Agliere who “represented
that the fenced in patio behind the plaintiff’s garage was his property”
havi ng purchased it fromthe prior owner

The plaintiff avers that they have been “in actual possession of a
portion of the” adjacent parcel for alnobst twelve years. That they have held
“nunerous fanmily functions in the fenced area of the patio” on the adjacent

property.

The plaintiffs claimthat they are owners of the prem ses and the
adj acent property (hereafter “claimed prem ses”) collectively for a period
over twenty-five years.

The plaintiffs aver that they have expended nmoney in order to maintain
and keep the claimed prem ses on a continuous basis since May 25, 1998 to
the present and have done so “openly and notoriously” for their own persona
use and enj oynent.

The plaintiff alleges that the defendant “acquired title in the
property through fraudul ent neans and/or not in accordance with the |aws of
the State of New York”.

The affirmation in opposition of Robert Scheer, President of the
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def endant corporation, recites that there cane a time when he noticed that

the plaintiff had “begun to erect sonme sort of wall on a portion” of the

di sputed prenmises. He “politely” knocked on the plaintiffs’ door to advice

her not to spend noney to build on his property because it would ultimtely
have to be renoved. She closed the door on him

The defendant submits that there are five basic el enents necessary for
t he proponent of adverse possession nust denonstrate. The possession nust be
hostile and under a claimof right; actual; it nmust be open and notori ous;
it must be exclusive; and it nust be continuous.

The plaintiffs have stated: “The di sputed subject premises is a |large
vacant and undevel oped lot with the exception of an old shed which is
believed to contain asbestos.” She adds “we have held nunerous fanily
functions in the fenced in area on the patio of the ‘disputed subject
prem ses.’” “The patio and fence have been maintai ned on the disputed
subj ect prem ses continuously for over TWENTY-FIVE (25) YEARS.” The
plaintiffs state that they “have expended certain sunms of noney in order to
mai nt ai n and upkeep a portion of the ‘disputed subject prem ses.’” That the
previous owner of the plaintiffs’ property, which he had purchased in 1984,
represented to themthat the disputed property was owned by him When the
plaintiffs took title to the property it had a “fenced in patio area” the
prior owner of the premi ses represented that “the prior owner had clai ned
ownership to the fenced in patio area.”

There is an affidavit of Ingrid Broderick dated May 20, 2010. Her
affidavit, which refers to her husband s property, alleges that he bought
the property, 78-21 Wodhaven Boul evard, Decenber 9, 2002 where she has
lived since that date. She states: “That | can personally attest that since
Decenber of 2002 (a period of over 7 years) the GERACEs [sic] have had a
patio surrounded by a fence behind their garage on the vacant lot.”

As plaintiffs’ exhibit shows pictures of the alleged area which
appears to be flagstone flooring surrounded by a wooden fence. O course,
there is no way to deternm ne when they were erected.

There are five essential elenents necessary to constitute an effective
claimfor adverse possession: (1) The possession nust be hostile and under a
claimof right; (2) it must be actual; (3) it nust be open and notori ous;

(4) it nmust be exclusive; and, (5) continuous for the statutory period
(Belotti v Bickhardt, 228 NY 296; Fitzgerald v Conroy, 15 AD3d 534).
Further, the elenments of adverse possession nust be denonstrated by clear
and convi ncing evidence (Walling v Przybylo, 7 Ny3d 228, 232; Russoff v
Engel, 89 AD2d 587; Gak Ponds v WI Il unsen, 295 AD2d 587).

The adverse possession under the theory espoused by the plaintiffs
dates fromthe time that is purchased by M. Al giere on June 18, 1984. There
is no deed attached, but it appears that the property was owned by Ronald
Al giere and Lynn McCafferty Algiere. The plaintiffs have owned the property
for nearly twelve years.

It appears from Ms. Gerace’'s affidavit that the fence around the
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property was not constructed by the plaintiffs but existed when the
plaintiffs took title fromits previous owers Ronald Al giere and Lynn
McCafferty Algiere, and it was M. Al giere who “represented that the fenced
in patio behind the plaintiff’s [sic] garage was his property.” (Harbor
Estate Limted Partnership v May, 294 AD2d 399). Wiile the fact that the
fence was not constructed by the plaintiffs does not inpede their claim it
does nean that the all eged adverse possessi on conmenced at an uncertain time
after they first affirmatively used the prem ses and not before.

The notion of title acquired by adverse possession is derived from
early English statutes linmting the actions to recover land (Brand v Prince,
35 Ny2d 634, 636; see, Post v Pearsall, 22 Wend 425 [1839]). This comon-| aw
right requires that in order to invoke its protection the plaintiff is
required to denonstrate “actual possession by denonstrating that the
property had been ‘usually cultivated or inproved ” and the use of the |and
must be continuous and distinct. (Franzen v Cassarino, 159 AD2d 90).

The plaintiffs nust al so denonstrate a “continuity of possession”
whi ch would in effect announce the adverse possessors’ physical possession
claimto the land (Ray v Beacon Hudson Mountain Corp, 88 Ny2d 154, 160). In
the instant one of the ways the plaintiffs denonstrated their use is set out
in the Geraci affidavit:

The [sic] we have held numerous famly functions in
the fenced area for alnost TWELVE (12) YEARS. That we have
hel d nunmerous famly functions in the fenced in area on the
patio on the “di sputed subject prem ses,” including but not
limted to seven birthday parties for their grandson,
numer ous bar becues and the |ike.

A prelimnary injunction is warranted only upon a showing of (1) a
i kel i hood of success on the nerits or underlying claim (2) irreparable
injury absent the granting of the injunction; and (3) that a bal anci ng of
the equities weighs in favor of the injunction. This is because the granting
of such relief nmust be reserved for those cases in which the party claimng
such relief is clearly entitled to such relief (Aetna Insurance Co v
Capasso, 75 Ny2d 860). Wen the basis for the underlying claimis based upon
a theory of adverse possession, the party seeking such relief nust “show
actual, not constructive, possession to establish the requisite tenpora
el ement” (East 16'" Street Honesteaders’ Coaltion v Lower East Side Coalition
Housi ng Devel opnent, 230 AD2d 622).

The validity of the plaintiffs’ claims are in sharp di spute. However
in the absence of injunctive relief staying any future devel opment by the
defendant a later judgenment in plaintiffs’ favor may be rendered ineffectua
(see, Masjid Usman, Inc v Beech 140, LLC, 68 AD3d 942; Ruiz v Ml oney, 26
AD3d 485). Under these circunstances, the equities lie in favor of
preserving the status quo (see, Dixon v Ml ouf, 61 AD3d 630; S. P. Q R
Company, Inc v United Rockland Stairs, Inc, 57 AD3d 642; Wi nreb Managenent,
LLC v KBD Managenent, Inc., 22 AD3d 571).



Accordingly, a prelimnary injunction is granted to the extent that
t he defendant corporation is stayed with regard to any inprovenent on the
subj ect disputed property. The plaintiffs are required to file an
undertaki ng in accordance with CPLR 6312, in an anmount to be fixed in the
order to be entered hereon. Upon settlenent of the order, the parties may
subnit proof and recommendati ons as to the undertaking. Al other nonetary
i ssues shall be determined at the conclusion of this matter.

Settle Oder.

Dated: Long Island Cty, N.Y.
June 4, 2010

ROBERT J. M:DONALD
J.S. C



