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FOR THE FOLLOWING REASON(S):

MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE

SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: KAREN S. SMITH PART __62

Justice

CYRILLE ROMER,

INDEX NO. 109911/06
Plaintiff,
MOTION DATE 7/8/10
-\ =

MOTION SEQ. NO, 002
CITY OF NEW YORK, 1511 THIRD AVENUE
ASSOCIATES, LLC, VIACOM OUTDOOR, INC., MOTION CAL. NO.
SHELTER EXPRESS, CORP., and SHELTER : S
EXPRESS, INC., e aactein ]

Defendants. AR 9N 9mp
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The following papers, numbered 1 to 8 were read on this motion E@H'éross,motion'_f_on@pmarv judgment
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PAPERS NUMBERED
Notice of Motion — Affidavits — Exhibits 1
Answering Affidavits — Exhibits 2,3
Reply 4
Notice of Cross-Motion — Affidavits — Exhibits 5
Answering Affidavits — Exhibits 6,7
Reply | 8

Cross-Motion: (=] Yes [ | No

Upon the foregoing papers, it is ORDERED that this motion by defendant CBS Outdoor, Inc. f/k/a Viacom
Outdoor, Inc., for summary judgment dismissing plaintiff’'s complaint and all cross-claims as against it
pursuant to CPLR § 3212, and the cross-motion by defendant City of New York for summary judgment
dismissing plaintiff’s complaint and all cross-claims against it pursuant to CPLR § 3212, are both denied
for the reasons discussed below.

Plaintiff commenced this action to recover for injuries she alleges she suffered on October 18,
2005, when she was caused to trip and fall by a defect in the sidewalk near the northeast corner of East 85'"
Street and Third Avenue, New York, New York. Defendant CBS Outdoor, Inc. flk/a Viacom Outdoor, Inc.
(hereinafter “Viacom') now moves for summary judgment dismissing plaintiff's complaint and all cross-
claims as against it, contending that it bears no responsibility for the defect plaintiff alleges caused her
accident. Defendant City of New York (hereinafter “City”) cross-moves for summary judgment also
contending it cannot be held liable for plaintiff’s accident, but on different grounds.

The proponent of a motion for summary judgment must make a prima facie showing of entitlement
to judgment as a matter of law, tendering sufficient evidence in an admissible form to demonstrate the
absence of any material issues of fact. (Alvarez v Prospect Hosp., 68 NY2d 320 [1987]). Once the movant
has made such a showing, the burden then shifts to the opposing party to produce evidence in admissible
form sufficient to establish the existence of any material issues of fact requiring a trial of the action.
(Zuckerman v City of New York, 49 NY2d 557 [1980]). However, where the moving party fails to make a
prima facie showing, the motion must be denied regardless of the sufficiency of the opposing party’s
papers. (See Winegrad v New York Univ. Med. Ctr., 64 NY2d 851 [1985]).
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motion (CPLR 3212 [b]; see Connors, CPLR 3212 [a]'s Timing Requirement for Summary Judgment

Motions, 71 Brook L Rev 1529, 1541-1542 [Summer 2006])"” (id.).

Thus, courts have considered untimely summary judgment motions that rely on the same legal
theories and the same evidence advanced in the motion-in-chief, because even without the cross-motion,
the court would have the authority to search the record and, where appropriate, grant the cross-moving
party summary judgment notwithstanding the lateness of the motion. Such is not the case here, where the
City is moving based on evidence not submitted with Viacom’s papers and law not even applicable to
Viacom, such as New York City Administrative Code § 7-201(c), and alternatively seeks summary judgment
on its claim for indemnification, an issue not raised anywhere in Viacom's motion. Accordingly, the City’s
cross-motion must be denied as untimely.

Accordingly, it is

ORDERED that this motion by defendant CBS Outdoor, Inc. f/k/a Viacom Outdoor, Inc., for
summary judgment pursuant to CPLR § 3212, is denied; it is further

ORDERED that this cross-motion by defendant City of New York for summary judgment pursuant to
CPLR § 3212, is denied; it is further

ORDERED that the parties appear for Mediation before J.H.O. Leibovitz on October 21, 2010 at 11:00
a.m., as previously scheduled.

This constitutes the decision and order of the Court.
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Dated: Auqust 17, 2010 ;é’/ g 3

Hon. Karen S. Smith, J.S.C.
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