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SUPREMB COURT OF THE STATR OF NEW YORK
COUNTY OP NEW YORK : PARTS

~
(3

BRANIC INTERNATIONAL REALTY CORP., Index No, 110466/09
" Plaintiff, Motion Date: 319110
-against- Motion No.! 002

Calendar No.: 27
THE CITY OF NEW YORK, and THE CITY OF AMENDED DIECISION

NEW YORK HUMAN RESOURCES AND ORDER
ADMINISTRATION/DEPARTMENT OF
SOCIAL SERVICES,
Defendants.
BARBARA JAFFE, ISC:
For plalntiff: For defendants:
Ronald J, Rosenberg, Bsq, . Adam Dileo, Bsq,
Raosenberg, Calica & Bimey LLP Roy A, Esnard, SACC
100 Garden City Plaza, Sts, 408 Michael A, Cardoi
Garden City, NY 11530 180 Water St, 17 M1,
* 516-747-7400 New York, NY 10038
2123315151

By nofice ;f motion dated December 7, 2009, plaintiff moves purswint to CPLR 3212 for
o order granting it summary judgment on jts complaint, awarding it damages of $60,450, and
setting the metter down for an inquest to determine the rest of its damages. Defendants oppose
the motion and, by notice of cross-motion dated Jamuary 12, 2010, move for an order summarily
dismissing the action with prejudice.

L BACKGROUND

Plaintiff is the owner and operator of premises located at 216 West 193 Street in
Manhatten, whick was designated as an Emergency Housing Facility by defindant City of New
Yotk Human Resources Administration (HRA). (Affidavit of Hank Fried, dted Dec. 4, 2009
[Fried Affid.}). By Memorandum of Understanding dated December 16,2001 (MUO), plaintiff
and defendants agreed that, for a two-year periad, plaintiff would set aside ruoms at its facility

~
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for occupancy by HRA clients referred to it as needing emergency housing and being eligible for
a public assistance shelter allowance (eligible persons), (Fried Affid,, Exh, A), After admitting
an eligible person to the facility, plaintiff agreed to have the person sigy & i aily registration log to
verify that he or she was an ccoupant at the facility and to submit the log t¢ HRA on a daily basis
to verify that person’s continued occupancy. (f2), Paragraph DD provides that “in the absence of a
daily signature log, and without proper explanation, HRA will assome that the client hes Jeft the
facility, and no payment is due for the client.” (d)).

Inthe event that plaintiff was unable to obtain the eligible person’s signature on the daily
log, it was “advised to contact [HRA] within 48 hours to determine whether the individual has
been relocated from the Facilty.” (7). Plainfiff lso agreed to notify HRA, upon learning thet
the eligible pezson was no longer occupying his or het room, and to submit ¢lairhs for payment
on behalf of eligible persons only for the number of nights they actually ocipied a room. (J),

In article two, section B, HRA agteed to-pay, on behalf of each elig:ble person placed at
the facility during the MUO's term, & nightly rate of $'65 from the first night the eﬁgible person
registeced atthe facility until either the day that the person et the foclity vth plainti®s
knowledge or two weeks after the person left without plaintiff's knowledge, (/). Pursuant to
paragraph D of the MUO, plaintiff agreed to submit monthly billing requesz, Finally, pursuant
to article three, section A, either party conld terminate the MUO upon 30 dirys® written notice and
if terminated, the billing methodology would remain ixi efffect as long as an eligible person

. temained in ocoupancy at the facility, .

HRA’s client, Phillip Pitt, has continuously resided at the faciity sitice 2001 or 2003;

having been referred to plaintiff pursuant to a prior Memorendum of Undeni-anding, (Fried
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Aﬁc}.). Until on or about June 27, 2005, Pitt signed the daily registration Jog which plaintiff
submitted to HRA. (/d., Exh. B), Thereafler, Pitt refused to sign the regisvation log. (Fried
Affid), Plaintiff’s mployee informed an HRA employes that Fit refuset to sign the log and
that he continued to live at the facility, (Affirmation of Ronald J, Rosenbeng, Esq,, dated Jan. 29,
2010 [Rosenberg AfF}, Exh, B), From 2003 through May 2007, defendani peid plaintiff’s
monthly invoices for Pitt's occupancy, including invoices for those months when Pitt refused to
sign the log, (Fried Affd., Bxh. B),

By September 2006, Pitt was the only HRA client at tenant's faciliy as he refused to be
relocated. (Ial).. By letter dated April 17, 2007, headed “Cencelletion/ Rocsa Closure
Verification,” defendants infom:'ed plaintiff that HRA. had been notified thut Pitt no longer
resided at the facility and that pa}ments would stop as ‘of April 17, 2007, (osenberg Aff, Exh,
D

From mid-May 2007 to the present, defendants have not paid plain:iff's monthly invoices
for Pitt's occupaucy, (12, Bxhs, D, E), Pitt continues to oconpy a room athe facility, (Fried
Affid.). |

Sometime in 2009, plainsifFunsoceessfully aitempted to evict Pitt by commencinga
holdover proceeding, (Brianic Intl, Realty Corp. v Pist, 24 Misc 3d 940, 94 [Civ Ct, New York
County 20097).

On August 21, 2009, plaintiff served a notice of olaim on defendants. (Fried Affid., Bxb.
H). On orabout September 23, 2009, plaintiff served an amended verified complaint on

defendants, asserting breach of contract and unjust enrichment, (/4, Bxh, B'i. On orabout .
October 13, 2009, defendants served their verified answer, alleging that plsintiff had materially

3
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@ .
breached the MUQ and that they thus had no obligation to pay it, and that pleintiff®s tax liens
render it ineligible to receive payment from defendants or any City agency. {Id., Exh. C).

By cancellation letter dated December 15, 2009, defendants informod plaintiffthst they
would no Jonger pay for Pitt’s occupancy as of Jenuary 10, 2010, (Rosenberz Aff, Exh. G).

IL. CONTENTIONS

Plaintiff argues that it is entitled to judgment as it performed under the MUO by
providing housing o Pitand submiting monthlyinvoioesfo HRA, het BRA breached theMUO.
by failing to pay for Pitt's continued occupancy since May 2007, and thet if has incurred
damages, (Plaintiff's Memorandum of Law, dated Dec. 7, 2009 [Plaintiff's Memo.)).

In opposition to plaintif®s motion and in support of their cross-;notian, defendants allege
it the MUO expired by its own terms in 2006 and that they thus have no remaining obligation
to plaintiff, observing that the MUO requires them to continue to pay only ¥ the MUO is
terminated by either party, not if it expires by its own terms, (Affidavit of Matthew Brune, dated
Jan. 12, 2010 [Brune Affid.]; Defendants’ Memorandum of Law, dated Jan. 12, 2010
[Defendants’ Memo.]). They contend that although they continued to pay plaiunﬁ'
notwithstanding its faiture to submit the log for Pitt, their April 2007 letter jut plaintiff on notice
thet they required the log going forward, and they deny that Pitt has resided continuously at the
facillty, Defendants also observe that as plaintif owes the City taxes, it is neligible o receive
any peyments from them, (Brune Affid., Exhs, F, G).

In opposition to defendants’ motion, plaintiff argues thet the MUO squires defendants to
pay for Pitt’s occupancy until he leaves the facility, and that the obligation survives the
expiration of the MUO, It observes that having attempted to terminate the MUO in April 2007,
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defendants thereby admit that it did ot expire in 2006, and that Piti’s signing of the registration
log was not & condition to HRA''s payment for his accupancy. It also contnds that defendants
waived any objection to plaintifs failure to submit the log by peying for Fitt's occupancy for
two years after Pitt stopped signing the log, and that defendants may not rely on Pitt's frustration
of the registration procedure to avoid liability, Plaintiff also argues that the April 2007 letter
constitutes the 30-day notice of termination provided for in the MUO. (Afficmation of Ronald J,
Rosenberg, Bsq,, dated Jan. 29, 2010 [Rosenberg Af£]), *

Relying on Pitt's affidavit in the holdover proceeding and its employees’ affidavits,
pleintiff asserts that there is no factual issus as fo Pitt's confimued occupaney (Rosenberg Aff,,
Bxhs. B, C, E), and that its tax Yiens have been vacated (id, Exh, D), but th:t in any event, the
liens do not constitute a defonse to defendants’ Hability,

In reply, defendants argue that even if they waived compliance with “he registration
sequirement between 2005 and 2007, their April 2007 leter put platntion sotice that they
intended to enfarce the requirement from that date, (Reply Affirmation of Adem DiLeo, Esq,,
dated Feb, 18, 2010]), They also deny that Pitt’s refusal to sign the sheets is attributable to them.

IL_ANALYSIS

The proponent ofa motio'n for summary judgment must establish, p'ma facle, its
entitlement to judgment as & matter of law, and must provide sufficient evi¢once demonstrating
the ahsence of triable and material factual issues, (4fvarez v Prospect Hosp., 63 NY2d 320
[1986]; Winegrad v NY Univ. Med, Ctr., 64 NY2d 851 [1985); Walden Woc.ls Homeowners
Assn. v Friedman, 36 AD3d 691 [2d Dept2007]). Failure to do so requires that the motion be
denied regardless of the sufficiency of the opposing papess. (J4). The opposing perty then has
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the burden of producing admissible evidenco demonstrating the existence of triable and materiel
issues of fuot on which s s rests, (Zuokermany New York, 4ONY24 557 (1980].
A, Breach of contract

To establish a breach of contract, a plaiutiff must show that: 1) it ensered into an
agreement with the defendant; 2) it performed pursuant to the contrac; 3) the defendant failed to
perfornyand 4) i sustained damages as  result, (See Furlav Furia, 116 A1Y24 694 [24 Dept
1986)).

1. _Did plaintiff perform?

Plaintiff has submitted proof that since 2001 it has housed Pitt pursiant to the parties’
MUO, that Pitt hes resided continuously at plaintiff's facility, and that since: June 2005, Pitt has
refused to sign the registration log, It has also demonstrated that once it wizs unable to obiain

" Pitt’s signature on the log, it immediately informed an HRA employee that it refused to sign

the log despite continuing to reside at the facility, and that it submitted monthly billing invoices
0 defendant, Plaintif has thus established, prima fate that i pecformed s bligatons uader
the MUO.

In opposition, defendants fail to offer any evidence suggesting that itt has not lived
continuously at the facility since 2001 and have not denied that HRA. was notified of Pitt's
refusal fo sign the log or that he continued to reside at the facility. Not only is the MUO silent as
to what measures plaintiff must take if it is unable to obtain the signature of an eligible person,
but it advises, without requiring, that plaintiff contact HRA in such circumsiances, The absence
of any remedy for plaintiff‘ s failure in this regard ought not inure to defendints’ benefit as it
would unjustly result in plaintiff housing defendants’ client &f no cost to defendants for over

6
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three'years. (See eg Lowy and Donnath, Inc. v City of New i’ark, 98 AD2d 42 [1* Dept 1983]
[contract construction which pleces one party &t ﬁercy of other should be wroided if possible]):

Moreover, a party is not required to fulfill & condition of a contract that is incapable of
fulfillment by no fault of that party, as long as the party has made a good-fii.th effort to fulfill it,
(22 NY Jur 2d, Contracts § 334 [2010)), Thus, in Lunning v 10 Bleecker 51, Owners Corp., 160
AD2d 178 (1* Dept 1990), Iv denfed 76 NY'2d 710, the plaintiff was not rejuired to obtein
financing despite acondit':on requiring her to do 5o as her financlal circungirances had changed
due to no fault of her own and she was unable to obtain finencing, (See also Gagliardl v Staten
Island Univ, Hosp., NYLJ, May 13, 1999, at 32, ¢ol 2 [Sup Ct, Richmond County] [as corneal '
transplant was not medically possible and could not be completed, any obligation to perform
transplant was excused]),

Here, plaintiff attampted to obtain Pitt's signature on the log but wan unsble to do so.
Thus, the requirement that pleintiff provide defendants with a signed registation log was _
incapable of fulfillment through no fault of plaintiff, While defendants’ pusose in requiring a
registration log is understandsble, that concern is immaterial as they were informed that Pitt was
still occupying a room at plaintiff's facility and that the absence of the signnd log resulted only
from Pitt's refusal to sign it,

In any event, ths MUO relleves defendaats from paying plaintiffonly in the sbsence of
explanation for the failure to submit the registration log. As plaintiff explaived to defendants its
failure to submit the log, and as defendants apparently accepted the explanation, having paid
plmnnff for Pitt"s occupancy for two years thereafier, defendanis have thus failed to raise any
trlable issues as to whether plaintiff failed to perform its obligaﬁon.s under £2e MUO.

7
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i foil to perform

' The MUO obligates defendants to pay for Pitt's occupancy from the first night that Pitt
registered at the facility to the day that he departs from the facility even if i agreement is
terminated by either party, Defendants’ argument that the MUO expired or. its terms in 2006 is
undermined by their letters of April 2007 and December 2010 which zeflec their belief that
plaintiff was entitled to confinued payments,

| Even if the MUO expired in 2006, the parties continued performing pursuant to its terms,
thereby establishing the existence of an jmplied contract. (See 22 NY Jur 2, Contracts § 29
[2010] [when agreement expites by its terms, end without more, parties coreinus to pesform,
implication arises that they have mutually assented to new contract containing same provisions as
old); see also Waits v Columbia Artists Mgt., Inc., 188 AD2d 799 [3d Dept 1992] [parties’
conduct after expiration of;vﬁtten contract, inoluding defendant's contimue:] rendition of
services, plaintiff’s acceptance of those services and payment of commissicns in accordance with
terms of written contract, established contract implied in fact); Empire Statz Fuel Corp. v
Warbasse Cogeneration Tech., Parinership, L.P., 26 Misc 3@ 1215[A], 20" NY Slip Op
52665[U] [Sup Ct, New York County 2007] [even if agreement expired, its zenewal was implied
by parties continuing to do business; plaintiﬂ‘perfo.rmed services and sent invoices for at least
two more years]).

Thus, as it is undisputed that defendants failed to pay plaintiff for Pi+t's occupancy fro;n
May 2007 to the present, there is no trisble issue as to their breach of the MUO.
3, Did pleintiff suffer d p ‘
Finally, it is undisputed that plaintiff suffered demages, and defendexts do not conte;t
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plainiff’s caloulation of its damages to date.
ichment elai

An action to recover on a theory of unjust enrichment is based on th: equitable principle
that a party is not permitted to enrich itself unjustly at the expense of anothur, (Wialdman v
Englishman Sportswear, Ltd., 92 AD2d 833, 836 [1° Dept 1983]), Where y contracthas been
terminated or rescinded, a party may recover 0!'.; an implied promise to pay for benefits conferred
thereunder, (7). To prevail on an unjust enrichment olaim based on servivis rendered, the
plaintiff must show: (1) the performance of the services in good faith; (2) t1e acceptance of the
services by the person to whom they are rendered; (3) an expectation of conpensation therefor;
and (4) the reasonable value of the services. (Joan Hansen & Co., Inc, v Everlast World's Boxing
Headguarters Corp., 296 AD2d 105 [1# Dept 2002]).

Even if the MUO expired in 2006, plaintiff established that it continned to house Pitt, that
defendants aceepted plaintiff’s services by not attempting to find other housing for Pitt end by -
paying for the room until May 2007, that it expected compensation from deendants by billing
them montbly, and that the reasonable value of ifs services was $65 a night (See eg Capital Heat
v Buchhelt, 46 AD3d 1419 [4* Dept 2007) [plaintiff entitled to recover as dufcndm;t did not
dispute that plaintiff performed work in good faith or that work was of acceptable qality, and by
issuing invoices, plaintiff established expectation of payment and invoices e;tablished the
reasonable value of services]; Waldman, 92 AD2d at 836 [plaintiff asserted nnjust enrichment
claim for services rendered after agreement terminated); Gromley v Atlantic Recording Corp.,
NYLJ, Jan. 30, 2009, at 26, col 1 [Sup Ct, New York County] fplaintiff stated claim for payment
for period after contract expired]). |
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In opposition, defendants failed to raise any friable issues as to plaintiff's unjust
enrlchment clabm, Defendants’ failure to pay plaintiff notwithstanding the servicesit rendered to
defendants’ client would result in defendants being unjustly enriched af plaintifi°s expense.

[Y. CONCLUSION

For all of these reasons, it is hereby

ORDERED, that plaintifi’s motion for summeary judgment on the complaint herein is
granted and the Clerk is directed to enter judgment in favor of plaintiff and against defendant in
the amount of $60,450.00, representing plaintiff’s damages from May 2007 to November 30,
2009, together with interest at the rate of 9% per annum from the dat‘e of November 30, 2009
until the dete of the decision on this motion, and thereafter at the statutory ste, as calonlated by

* the Clerk, together with costs and disbursements to be taxed by the Clerk wpon submission of an
appropriate bill of costs; it is further °

ORDERED, that an assessment of damages against defendants is ditected as to plaintiff’s
damages since November 30, 2009; it isfurther

ORDERED, that plaintiff serve a copy of this order with niotice of entry on the Clerk of
the Triaf Support Office (Room 158), who is directed, upon the filing of a x.te of issue and
statement of readines;.and the payme;at of proper fees, if any, to place this ss-.:tién onthe
sppropriate tria} 3‘alendar for 2;: ﬁf“é?}m hereinaboxesd/ir{c‘tﬁdafnd itis l‘u;mgﬁi?}

yeTe o 155k Ty 82 Avaut ;
ORDERED, that defendants’ motion for summery judgment is denind. « = = =,

-
Y

1/0( N D
This constitutes the decision and order of the court, 000 " Gy
AT
| Bhrbﬂ ISC %%%
. . e’
%C}
DATED:  June25, 2010 BARBARA JAFFE

New York, New York J.S.C.

10
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