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COUNrYOPNBWYORK: PARTS 
........ - ............... -----· ---.. -~,---·--···X 
BRANIC JNTBRNA TIONAL RE4TY CORP., 

Plaintiff, 
-against-

THE CITY OP NBW YORK, and Tim CITY OF 
NBWYORK HUMAN RESOURCBS 
ADMINIS'IRATION/DBPARTMBNT OP 
SOCIAL SBllVICES, 

Defendants. 
--··-·--------, ........... ---·-x 
BARBARA JAFFB, JSC: . 

Jor plalntfff: 
Ronald J. Rosenberg, Bsq. 
Rosenberg <:alica &Bimoy LLP 
100 Gardon City Pim, Sto. 408 
Garden City, NY 11530 

• su;.747.7400 

Motion Date: 
Motion No.: 
Calendar No.: . 

3/9/lO 
002 
27 

AMENDED DIDCISlON 
AND ORDER 

Por defendants: 
Adam DfLeo, Bsq. 
}\oy A. Esnard, SACC 
Michael A. ~:ct 
180 Water SL, 1711 Pl. 
New York, NY 10038 
2.12·331·5151 

By notice of motion dated December 7, 2009, plaintiff moves pmsw~.nt 10 CPLR. 3212 for 

an Older granting it summary judgment on i1s complaint, awarding it clamaga!:S of $60,450, and 

setting the matter down for an inquest to determine the rest of its damages. l)efendants oppose 

the motion and, by notice of cross-motion dated 1anuary 12, 201 O, move foi· an order summarily 

dismissing the action with prejudice. 

I. BACKQROIJIDl 

Plaintiff is the owner and operator of premises located at 216 West ·, 3311S Street in 

Manhattan, wbich was designated as an Emergency Housing Facility by dei~ndant City of New 

York Human Resources Administration (HRA), (Affidavit of Hank Fri~ dr:lted Dec. 4, 2009 

[Fried Affid.]). By Memorandum of Understanding dated December 16, 2Ct'.t4 (MUO), plaintiff 

and defendants agreed that, for a two-year perlo~ plaintiff would .set aside J\)Oms at its facility . 
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f'or occupancy by HRA clients referred to it as needing emergency housing and being eligible for 

a public assistance shelter allowance (eligible persons). (FriedAffid., Bxh. A). After admitting 

an eligible person to the facillty t plalntiff agreed to have the person sig11 a 1J ally registration log to 

verify 'that he or she was an occupant at the facility and to submit the log 1c• HRA on a daily basis 

to verify that p~rson's continued occupaney. (Id), Paragraph D provides t1111t "in the absence of a 

daily signature log, and without proper explanation, HRA will assume that tbe client has Id the 

facility, and no payment is due for the client.,, (Id). 

In the event that plaintiff' was unable to obtain 1he eligi'ble person• s uignature on the dally 

log, it was cradvised to contact [HRA] within 48 hours to detemiine whether the individllal has 
. 

been. relocated from the Facility.,, (Id.). Plaintiff also agreed to notify BRA upon learning that 

the eligible person was no longer occupying his or her room, and to submit c1ahits for payment 

on bebalt of eligi'blo persons only for tho number of nights they actually ocwlpied a room. (IcL). 

Jn article two, section B, BRA agteed to.pay, on behalf of each eligl>le person placed at 

the facility during the MUO's tenn, a nightly rate of $GS ftom tho first nfghl the elfgi1>le person 
. 

registered at the facility until either the day that the person left the facility 1, lth plaintiff's 

knowledge or two weeks atlerthe person left without plahitifrs lmowledgc, (Id). Pursuant to 

paragraph D of the l\ruO, plaintiif agreed to submit monthly billing requer:t1. Finally, pursuant 

to articlo three, section A, either party could terminate the MUO upon 30 duys• written notice and 

if tenninated, 'the billing methodology would remain in effect as long as an eligible person 

remained in occupancy at the facility. 

HRA's client, Phillip P~ bas continuously resided at the faciilty sh11:e 2001 or 2003, 

having been referred to plaintiff pursuant to a prior Memorandum ofUnden1::anding. (Fried 
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•• Aflid.). Until on or about June 27, 2005, Pitt signed the dally registration Jog which p1aintiff 
• 

submitted to HRA. (Id., Bxb. B), Thereaftert Pitt reiUsed to sign the regis'l'ation log. (Fried 
. 

Aftid.), Plaintiff's employee informed an HR.A employee that Pitt refuse(. to sign the log and 

that he continued to Jive at the facility. (Affirmation of Ronald~. Rosenbeqi. Esq., dated Jan. 29, 

2010 [Rosenberg Aft:}, ~xh. B). From 2003 through May 2007, defend11Dl paid plaintiffs 

monthly invoices for PJtt's occupancy, including Invoices for those monthi when Pitt refused to 
. 

sign the log. (Fried Aflid., Bxb. B). 

By September 2006, Pitt was the only BRA client et tenant's mcilt~r as he refused to be 

relocated. (Id). By letter dated April 17, 2007, headed "Cancellation/Roc1n Closure 

Verliication,,, defendants informed plaintiff that HRA had been notified tbu:t Pitt no longer . . 
resided at the facility and that payments would stop as of April 17, 2007. C~.osenberg Aft:, Bxh. 

I). 

Prom mid-May 2007 to the present, defendants have not paid plam:ifl' s monthly invoices 

for Pitt' a oceupaney. (Id, Bxhs. D, B). Pitt continues to oconpy a room at ·:lie facility. (Fried 

Affid.). 

Sometime in 2009, plaintiffunsuccessfW.ly attempted to evict Pitt t~r commencing a 

holdover proceeding. (Brlanic Intl. Realty Corp. Y Pitt, 24 Misc 3d 940, 94:1• [Civ Ct, New York 

County 2009D. 

On August 21, 2009> plaintiff seiwd a notice of claim on defendant:: .. (Fried Afiid., Bxh. 

H). On or about September 23, 2009, plaintiff served an amended verified 1:somplaint on 

defendants, asserting breaoh of contract and unjust enrichment. (Id., Bxh, E·}. On or about 

October 13, 2009, defendants served their verified answer. alleging that plai ntiif had materially 
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•• 
breached 1he MUO and that they thus had no obligation to pay it and that ~leintiff's tax liens 

render it ineligible to receive payment from defendants or any City agency. (Id., Bxh. C). 

By cancellation letter dated Decembei: 15, 2009, defendants informnd plain1iffthatthey 

would no longer pay for Pitt's occupancyasofianuary to. 2010. (Rosenbe~iAff, Exb. G). 

n. CONTBNTIONS 

P~tiif argues that it is entitled to judgment as it perfmmed under tile MUO by 

providing housing to Pitt and submitting monthly invoices to BRA, that mlA breached the ~o. 

by tailing to pay for Pitt's continued occupancy since May 2007, and that i( .bas incU11'ed 

damages. (Plaintiff's Memorandum of Law, dat~ Dec. 7, 2009 [Plaintiff's :~em.o.D. 

Jn opposition to plaintiff's motion and in support of their cross..motton, defendants allege 

that the MUO expired by its O\Yn terms in 2006 and that they thus have no !'emaining obligation 

to plainti~ observmg that the MUO requires 1hem to continue to pay on1y !f the MUO is 

terminated by either party, not if it expires by its OWll terms. (Affidavit of Matthew Bnme1 dated 

Jan. 12, 20~0 (Bnme Affid.]; Defendmrts' Memorand\1Dl of Law, dated Jan. 12, 2010 . 
[Defendants, Memo.j). They contend that although they continued to pay 11lain~ 

notwithstanding its fail\µ'~ to submit the log for Pitt, their Aprll 2007 letter J'lllt plaintiff on notice 

that they required the log going forward .. and they deny that Pitt has resided continuously at the 

facility. Defendants also observe that as plaintiff owes the City taxes, it js :nellgible to receive 

miy payments from them. (Brune Affid ... Bxhs. F, G). 

In opposition to defendants' motion, plaintiff argues that the MUO n~ulres defendants to 

pay for Pltf s occupancy until he leaves the facility, and 1bat the obligation survives the 

expiration of the MUO. It observes that having attempted to terminate the MlTO inAprll 2007, 
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/ ". 
I . • defendants thereby admit that it did not expire in 2006, and that Piu• s signl11g of the. registration 

log was not a condition to HRA 's payment for his occupancy. It also contouds that defendants 

waived any objection.to plaintiff's failure to submit the log by paying for Mtt's occupaney for 

two years after Pitt stopped signing the log, and that defendants may not rel:f on Pitt's frustration 

of the registration procedure to avoid liability. Plaintiff also argues that tho April 2007 letter 

constitutes the 30-day notice oftenninatioa provided for in the MOO. (Affit:mation of RonaldJ. 

Rosenberg, Bsq., dated Ian.' 29, 2010 [Rosenberg Aff.D. · 

Relying 011 Pitt•s affidavit in the holdover proceeding and its emplo)'ees' affidavits, 

plaintiff asserts that there is no factuai issue as to Pitt's continued occupanny (Rosenberg Aff., 

Bxhs. B1 C, B), and 1bat its tax liens have been vacated (td, Bxh. D), but th:.t in any even~ the 

liens do not constitute a defense to defendants' liability. 

Jn reply, defendants argue that even jf thoy waived compliance with ·:be registration 

requirement between 2005 and 2007, their Aprll 2007 letter put plaintiff on :1otice that they 

intended to enforce the requb:em.ent from that date. (Reply Affirmation of J,,31n Dileo, Bsq.t 

dated Feb. 18, 2010D. They also deny that Pitt's ref\1slll to sign the sheets i~ attributable to them. 

Ill. ANALYSIS 
I 

The proponent of a motion for SUlllDl8lY judgment must establisb, p·'.mafacle, its 

entitlement to judgment as a matter of law, and must provide sufficient evic~mce demonstrating 

the absence of triable and material factual issues. (Alvarezv Prospect Hosp.,, 68 NY2d 320 

[1986]; Winegrad v NY Univ. Med, Ctr., 64 NY2d 851 [19BS]; Walden Wocds Homeowners 

ban. v Friedman, 36 AD3d 691 (2d Dept2007]) .. Failure tD do so requires that the motion be . 
denied xegardless of the sufficiency of the opposing papers, (Id.). The opposing party then has 

s 
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tho burden of producing admissible evidence demonstrating the existence u.f triable and material 

issues of fact on which its olahn rests. (Zuckerman v New York, 49 NY2d !i57 [1980)). 

A. Breach of contra§ 

To establish a breach of contmct, a plaintiff must showtbat: l) it eu1:ered into an 

agreement with the defendant; 2) it performed pursuant to 1he contract; 3) ~LO defendant failed to 
. 

perform;·and 4) it sustained damages as a result. (See Furia v Furia, 116 .AJ)2d 694 [2d Dept 

1986]), 

1. Did plaintiff perform? 

Plaintiff has submitted proof that since 2001 it has housed Pitt purstl8Dt to the parties' 

MUO, that Pitt has resided continuously at plaintiff's facility, and that sin.cu June 2005, Pitt has 

refused to sign the registration log. It has also demonstrated that once it w.u unable to obtain 

• Pitt's signature on the log, it immediately informed an HRA employee 1hat :?ittrefused to sign 

the log despite continuing to JeSide at the tacility, and that it submitted moJ>thly bUling invoices 

to defendants. Plaintiff hes thus established, prlmafacie. that it perfbnued i.ts obligations under 

theMUO. 

In opposition, defendants filll to offer any evidence suggesting that l'itt has not lived 
I 

continuously at the &cility since 2001 and have not denied that HRA was 11~>ti.:tied of Pitt's 

refusal to sign tho log or that he continued to reside at the facility. Not onJ:,· is the MUO silent as 

to what measures plaintiff must take if it is unable to obtain the signature or en eligi'ble peISon, 

but it advises, without requiring, that plaintiff contact HRA in such eilcwn>·tences. The absence 

of any remedy for plaintiff's failure in this regard ought not inure to defend~!Jlts' benefit as it 

would UJ\iusdy result in plaintiff housing defendants' client at no cost to ddendants for over 
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three years, (See eg Lowy and Donnath, Inc. v City of New York, 98 AD2d 42 [1" Dept 1983] 

[contract construction which places one party at mercy of other should be n11oided if possible]). 

Moreover, a party la not required to tuliill a condition of a contract 1.hat fs incapable of 

fillfillment by no fault of 1hat party, as long as 'the party has made a good .. ~c.th effort to mifi1l it. 

(22 NY Jur2d, Contracts§ 334 [2010]), Thus, inLunningv 10 Bleecker .S1. Owners Cotp.1160 

AD2d 178 (111 Dept1990), Iv denled76 NY2d 710, the plaintiff was ne>tre~uh'ed to obtain 

financing despite a condition requiring her to do so as her financial circumm:ances had changed 

due to no fault of her own llI!d she was unable to o~tain financing. (Se1 a1J,, Gagliardi "Staten 

Island Univ. Hosp., NYU, May 13, 1999, at 32, col 2 [Sup C~ Richmond •~ounty] [as comeal 

transplant was not medically possible and could not be completed, any obllg.ation to p~rform 

fmsplant was excused]), 

Here, plaintiff attempted to obtain Pitt's signature on the log but wau unable to do so. 

Thus, the requirement that plaintiff provide defendants with a signed regist:ntion log was 

Jncapablo of fulfillment through no faultofplilintift: While defendan1s' purifOse inrequhing a 

registration log is understandable, that concem is immaterial as they were in:formed that Pitt was 

still occupying a room at plaintiff's fiwility and tbat the absence of the signnd log resulted only 

from Pitt's refusal to sign it. 

Jn any event, the MUO relieves defendants from paying plaintiff o~~· in the absence of an 

explanation for the failure to submit the registration log. As plaintiff explaic1ed to defendants its 

failure to submit tbe log, and as defendants apparently accepted the explanati.on, having paid 

plaintiff for Pitt's occupancy for two years thereafter, defendants have thus :fBiled to raise any 

trlablo issues as to whether plalntl1Ifalled to perform its obligations under 6e MUO. 
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. . . 

2. Djd defendants illl to perform? 

The MUO obligates defendants to pay for Pitt's occupancy from the first night that Pitt 

registered at the facility to the clay that he departs from the facility even if 1111: agreement is 

terminated by either party. Defendants• argument that the MUO expired ot its temJS in 2006 is 

undermined by their letters of April 2007 and December 2010 which retlecr. their belief 1hat 

plaintiftwas ontided to c0n1inued payments. 

Even if the MUO expired in 2006, the parties continued perfonning l>ursuant to i1s terms, 

thereby cstablisbing the existence of an implied comract. (See 22 NY Jur 2d. Contracts § 229 

[201 O] [when agreement expires by its terms, and without more, parties corainue to perform, 

implication arises that1hey have mutually assented to new contmct containbtg same provisions as 

old]; see also Watts v Columbia .Artist1 Mgt., Inc., 188 AD2d 799 [3d Dept L992] [parties• 

conduct after expiration of written contract, including defendant's continue:l rendition of 

services, plaintiff's acceptance of those services and payment of commissicns in accordance with · 

terms of written contract, established contract implied in fact]; Empire Stat.r Fuel Corp. v 

Warbasse Cogeneratlon Teck. Partnership, L.P., 26 Mis~ 3d 121S(A], 20W NY Slip Op 

5266S[b] [Sup Ct, New York Count12007] [even if agreement expired1 its :enewal was fmplied 

by parties continuing to do business; plaintiffperfonned services and sent iovoices for at least 

two more years]). 

Thus,, as it is undisputed that defendants failed to pay plamtiif for P!tt's occupancy ii:om 

May 2007 to the present, there is no triable issue as to their breach of the MUO. 

3. Did plaintiff suffer damaaes? 

Finally, it is undisputed that plaintiff suffered damages, and defendmts do not contest 

8 

Supreme Court Records OnUno Ubraty • page 9of11 • 
Supreme Court Records Online Library - page 583 of 777 

[* 8]



·. ' . . 

plaintiff's calculation of its damages to date. 

B. Upjuet e.micbment claim 

An action to recover on a theoiy of unjust cmiohment is based on tJ1•: eq~le principle 

that a party is not permitted to eiirich itself unjustly at the expense of anoth~r. (Waldman v 

Englishman S}Jortswear. Ltd., 92 AD2d 833, 836 [I st Dept 1983]). Where 11 contra~·has been 

tenninated or resdnded, a party may recover on an implied promise to pa.y ibr benefits conferred 

thereUJLder. (Id). To prevail on an unjust enriohnient claim based on servim~ rendered, the 

plaintiff must show: (1) the peifonnance of the services in good.faith; (2) fle acceptance of the . 
services by the person to whom they are rendered; (3) an expectation of compensation therefor; 

and (4) tbe reasonable Val\le of the services. (Joan Hansen & Co., Inc, v ~c·rlast World'1 Boxing 

Headquarters Corp., 296 AD2d 103 [111 Dept2002]). 

Bven if the MUO expired in 2006, plaintiff established that it contin11ed to house PlttJ that 

~accepted plaintiff's services by not attempting to find other houdng for Pitt pnd by · _ 

paying for the room until Miy2007, that it expeoted compensation ftom defendants by billing 

them monthly, and that the reasonable value of its services was $65 a night (Sos eg Capital Heat 

v BuchhsU, 46AD3d1419 [41h Dept 2007] (plaintiff entitled to recover as dafendant did not 

dJspu1e !hat plaintfff perfonued work h1 good faith or that work was of acce7,table quality, and by 

issuing invoices, plaintiff established expectation of payment and invoices 1!:nablished the 

reasonable value of services]; Waldman. 92 AD2d at 836 fplaintiff asserted 1mjust enrichment 

claim for.seJ:Viees rendered after agreement tenninateq]; Gromley v A.tlantil· Recording Corp., 

NYU, 1an. 30, 2009, at26, col 1 [Sup Cft New York County] [plaintiff stated claim for payment 

for period after con1raet expired]). 
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In opposition, defendants failed to raise any triable issues as to plab.tiff' s unjust 
. 

enrichment claim. Defendants' failure to pay plaintiff 11otwitbstanding tl1e ~:ervices it rendered to 

defendants• client would result in defendants being uajustly enriched at plaintiff's expense. 

J;Y. CONCLUSION 

For all of these reasons, it is hereby 

ORDERED, that plaintifrs motion for summary judgment on the cmnplaqit herein is 

granted and the Clerk is directed to enter judgment in favor of plaintiff and against defendant in 

the amount ofS60,450.00, represen1ing plaintiff's danlages from May 200j' to November 30, 

2009, together with Interest at the rate of 9% per annum from·the date ofN ovember 30. 2009 
I 

until the date of the decision on this motion, and thereafter at the statutory l~:ite, as calculated by 

• · the Clerk, together with costs and disbursements to bo taxed by the Clerk ~?On submission of an 

appropriate bill of costs; it is fUrther · 

ORDBRBD, that en assessment of damages against defendants is db~eted as to plaintifrs 

damages since November 30, 2009; it iS'i\irthe11 

ORDERED, that plaintiff serve a copy Of this order with notice of entry on the Clerk of 

tho Trial Support Oftice (Room 158), Who is direeted, upon the .filing of a tJ:tte of issue and 
. . 

statement of teadiness and the payment ofpt0per fees, if any, to place this E"~tion on the 

appro~te trial cf endar for the Mscssment hereinaboi~ directef1J.and it is l'IJrtlt,f-\.. • 
/)'•f( •f Ill"' 1'• 4t F1Uu Gy 4'-'<t"'f ~ 11..0 1 ~ l t 

ORDERED, that defendants' motion for summary judgment is deni1!d. • · ~. .. .. . 
cl~ .... . 

This constlllltcs the decision and order of the court. 'by oil ( () o • ~ 
~'~•~ q1o _ ____.__.,~-~' 

DATED: JllDe2S, 2010 
New York. New York 
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