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' Al an 1AS Term, Part MMTRP of the
Supreme Court of the Stare of Mew York,

! held 1n and for the County ol Kings, at the
Courthouse, at Civic Center, Brooklyn,
New York on the 127 day of May, 2010

[PRESENT:

HOMM, GERARLD L. ROSENMBERG ¥
Justice.

........................... N
. Brian Simmons, an Infant under the age of
fourtcen {14) years, by his Mother and DECISION & ORDER
¢ Natural Guardian, Elsa Peralta,
Index No. 20374104
Plainefiiz),
- LIRET - Maotign Seq. Nos, 005, 006, 007

Enc Chi-Cheung Fol,, M_T)., New Life Oh'Gwyn
Group, L.L.P. and Lutheran Medical Center,

Defendarizh,
.............................. e
The fullvwing: pgpers numbered L o § read on this motion:
! Papers Numberad
Motice of Molio'Order to Show Caose’
Petition/Cross Motion and
Allidavits (Affirmations) Amnexed_ -2, 3-8 7-8
Opposing A Midavits (Affrmations) — 6

Feply Affdavits {AfTirmations)

Upon the foregoing papers, and upon oral argument, defendant Lutheran Medical
Center moves pursuant to CPLR 3042(b} for an order smiking plaintiff's purported
Supplemental Bill of Parliculars on the prounds that it is truly an Amended Bill of Paniculars
served without leave of the court wineh puts forth new theories of Bability while (his matier

is on the trial calendar (Motion Sequence No. 005). PlaintiT cross-moves (1) pursuant to
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| CPLR M25(b) for an order egranting leave 1 serve a supplemental and/or amended bill of

particulars in the form attached fo the eross-motion; and (2) pursuant to CPLR 3108 for un
order dirccting the Clerk of the Court 1o 1ssuc im open commission addressed to the Court

of Common Pleas of the State of Penosylvania, County of Monigomery, 1o order the

deposition of Liza Gall-Kochanik, M.1, {Motion Sequence Mo, 004}, Defendant Enc Fok,

M.D. (D, Fok) moves for an order marking the casc oft the inal calendar or stayine trial, due

to plamtills fmlure 10 provide upduted authorizations and fadure to submit to o physical

o exarmunation by Dr. Ballaban-Gil (Motion Sequence No. 007).

Background

Thiz is a medical malpractice action dealing with carg and treatment rendered by the
defendants Lo plaintifT Elsa Peralla during her pregnancy in 2000 and during her ndmission
to Lutheran Medical Center on September 27, 2000 for labor and delivery after cxpericncing
II leakape of amnicdic fiuid. Plamntiff was treafed at (he hospilal by defendant Dr, Fok, slong
| with 2 number of L.utheran Medical Center physicians. PlamufT alleges, inter abma, that the
|

defendants failed to perform a cesarcan sechion at or about 2:00 pom. on September 28, 20040

in the face of fetal heant strips which indicated fetal stress, instead persisting in the plan for
& vaginal delivery which took place by 8:05 p.m. PlaintifT alleges that as a result of thns delay
the infant plaintiff sulffered injurics meluding, inler alia, respiratory Ij'i:i'.TEEE- avndrome;
melabolic and respiratory acidosis; bradyoardia; permanent static encephalopathy; scizure
disorder; behaviaral deficns; white matter leukodystrophy; demyelinating brain injury;

severe eognitive and intellectual imparment; developmental delay; and plioetion deficit.
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hyperactivity disorder.
The Orviginal Bill of Particulars

The plaintifi™s omginal verified bill of particulars as to Lutheran Medical Center 15
atcd December 30, 2004, wherein plaintift alleged in part that Llilhcsan departed from
aceepled standards of medical practice by failing to adequately train, supervise and mnanage
its cmployees, including the medical and numsing stafl; in failing to have the plamtff
attended by a competent obstetrician, malernal/fetal medicine spectalist, nconatalogist,
pedialne newrologist, and other medical specialists; i [miling 1o properly treat infant
plaintiff™s perinatal and prenatal distress; in failing to heed objective signs including
tachveardia and varabic decelerations of fetal heart monitoring; in failing to timely perform
a cesarean section due o fetal distress; in Biling w timely and properly treat nuchal cord; and
in fwiling to timely and properly treat infant piaintiff™s perinatal respiratory distress (Veri el
Bill of Particulars, Response 2). Plaintiff alleged that the alleged malpractice began in the
prenatal penod on or sbout Seplember 235, 2000, and continuing during the labor on or about
September 27-28, 2000, and during the birth and immediate post-netal period of ipfant
plaintiff unnl his discharge from the hospital on Scptember 30, 20040,

Plainiiff"s Supplemental Bill of Particulars

The plaintiff’s supplemental verified bill of particulars as io Lutheran Medical Center
15 dated March 26, 2009, sonwe 8 months allen the filing of the note of issuc. In at plamGff
expands on zllegations made in the origing] bill as to the prenatal period and the perinatal

peried invelving labor and delivery. In addition, plaintiff adds allegations of pediatng
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|

| departures for the first ime, including the failure to notify the pedistric department o a
timely manner 1o be present at delivery, and the failure 1o perform o multitude of tests,
agsessinents, procedures and treatment upon the newbomn infant, which plaintiff alleges

should have been performed by the pediatric department. It is these post-birth allegations

regarding the pediatne department which 1s the focus of the motion by defcadant Lutheran

Medical Center.

Iiscassion

Portions of these motions have been rendered meoot by developments in this casc. For

example, this matter was stricken from the trial calendar afler these motions were filed so
that additional discovery could tuke place, thereby rendening that portion of Dr. Fok’s motion
which was to sirike the case from the trial calendar mool. In addition, piamall has
commenced a separate action against Lisa Gall-Kochanik, M.D. As a conscquence, Dr. Gall-
Kochanik will presumably be subject to deposition as a party, thereby rendering moot that
| portion of plaintiff's cross-motion which sought an open commission to conduct her

deposition in Pennsylvania,

The balance of the motions und cross-motion are decided as follows.

The Appellate Devision, Second Department has recognized that “[ljeave to amend
a bill of particulars 15 ordinarily freely given in the absence of prejudice or surprise resulting
directly from the delay (Andre-Lang v Verizon Corp., 31 AD3d 353, 354-355 [2006] fintcrnal
citations omitted]; see alto Maloney Carpeniry, fnc. v Budnik, 37 AD3d 558, 558 [2007]

[“i eave to amend or supplement pleadings should be freely grunted unless the amendment
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| sought 15 palpably improper or insufficient as a matter of law, or unless prejudice and
: surprise dircetly result from the delay in secking the amendment™ [inlemal citations
.. omitted]; see alse, Lucido v Mancugo, 49 AD3d 220 [2008]). Considering the delay’s extent
| and redsonablencss of the excuse for the delay aiso affect the motion which “is committed
,5 1o the court’s discretion™ (Edenwald Contracting Co., fuc. v City of New York, 60 NY2d
I 937,959 [1983]). However, where the application for leave to amend is made long after the

aclipn has been certified for tnal, judicial discretion in allowing such amendments should be

discrete, cirgumspeet, prudent and cautious, and when made on the cve of irial judiciz]

, discretion should be exercised sparmgly (Morris v Oneens Long Island Med. Group, 49

AD3d 327 [2008]).

Thizs matter is nol cumrently on the tral calendar, and additional discovery is being and
" may continue to he conducted. In addition, the existing bill of particulars is worded in such
@ way as o pul the defendants on notice that injury frem negligenuly menaged labor and
i delivery, as well as perinatal care,! is alleged, and defendant, like the opposing party in the
| Malwney Carpeniry case, “cannot claim prejudice or surprise since the proposed amendments
ansc out of the same facts as those underlying the action brought by the plaintiT (37 AD3d
338, 55B-55Y |internal cilations omitted]; see nive Bevernge Marketing USA, Inc. v South
Beach Beverage Co., Ing., 20 AD3d 439, 440 [2005] [“since the proposed amendment mercly
seeks (o add & new theory of recovery, without alleging new or differcnt transactions, the
' Plﬂini'r-::“;;ﬁﬁeﬁci.;.";:t:d Lutheran Medical Center does not contest, thal the perinatal

puritd 15 defined as that which covers care and rreatment wp to the infam’s 28™ dav of Irfie

{Afhrmation of Michael J. Noonan, Esq. in Supporl of Ceoss-Motion and in Opposition w
Motion, §12).
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defendants would not be suvprised or prejudiced by the amendment”]; Huwiington v Trotta
Ao Wreckers, 257 AD2d 647, 647 [1999] [“{the opposing defendant) cannot claim
prejudice or sutpnise since the cross claim anses out of the same facts as those underlying the

action brought by the plaintifts"]; Nisvenhaum v Feraz=oli, 171 AD2d 654, 655 [1991] [*de

i seliers can hardly claim prejudice or surprise since the buyer’™s vew cause of action anscs oul

ol the same underlying facts™]).

Accordingly, under the circumstances presented, plamiff is granted leave to serve an
Amended Verified Bill of Parriculars in the form annexed to the cross-mobion, and the
Amended Venficd Bill of Particulers is deemed served. The maotion by Lutheran Medical
Center to sinke same is dented.

The motion by Dr. Fok is granted to the extent that plaintiff is (o provide those
authornzations chumerated in the moticn which have not yor been provided, if any, witlun

twenly (20 days of entry of this order. Also, plaintiff is to sebmt to the physical

examination specified in the mation by Dr. Fok, if he has not yet done so, within 60 days of

entry of this order.

ENJFE

HiUN, GERARD H, ROSENBERE
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